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P R O C E E D I N G S1

10:16 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  I'd like to call to order the 2nd of4

May 2006 Public Meeting of the Board of Zoning5

Adjustment of the District of Columbia.  I'm Geoffrey6

H. Griffis, Chairperson.7

With me today is Vice Chair Ms. Miller and8

representing the  National Capital Planning Commission9

is Mr. Mann.10

And our first case this morning,11

representing the Zoning Commission is Ms. Mitten.  Mr.12

Etherly has a scheduled leave today and will not be13

with us.  14

Moving forward, however, we do have a15

published agenda.  I'd ask you to pick it up.  I am16

going to be adjusting so we can run through all of our17

cases.  I'm going to do it very quickly and run18

through our schedule this morning.  Hopefully, most of19

you have brought bag lunches.  20

Let me also advise that our proceedings21

are always being reported in two fashions; one, by a22

court reporter, they are also being broadcasted on the23

Office of Zoning's website.24

Attendant to that, we do ask that you turn25
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off cell phones so that it won't disrupt the1

transmission.  2

In the course of public hearings, there is3

no opportunity for public participation.  All the4

cases that we will call this morning have been heard.5

After hearing these filings, the record is closed.6

For reasons we will establish that and not make a7

decision today.  However, we have nine cases scheduled8

for this morning's decision making and this is9

obviously the time where we will review, summarize,10

deliberate and decide the cases.11

Mr. Moy has joined us from the Office of12

Zoning.  Further, I want to say good morning to Ms.13

Bailey, who is on my far left.  Ms. Glazer of the14

Office of Attorney General.15

We will proceed and I'm going to ask Mr.16

Moy to call the cases in this order.  First, we will17

hear from 17383.  We will call for a decision in18

regards to the Lab School.  Second, we will go to19

17443, the Allstate Hotel Partnership.  Third, will be20

17435, which is Gamblin and Sons Hauling.  Fourth will21

be Application 17442, Marie Creighton Cabezas.  Number22

five, will go to 17458, Johnson Memorial Baptist23

Church.  Sixth will be the Jubilee Housing, 17456.24

Seventh will be 17431, King's Creek.  Eight will be25
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the motion for reconsideration in the appeal of 17285,1

Patrick J. Carome.  Nine will be a Request for2

Modification of Approved Plans, and this is under3

17425-A, OF 14T, LLC.4

Again, I will update as we enter through5

these cases, as we proceed.  And with that, unless6

there are any preliminary matters for the Board's7

attention, Mr. Moy, if anyone present has any8

preliminary matters for the Board's attention let them9

come forward at this time and have a seat in front of10

us.  If not, I will ask Mr. Moy, in the absence of any11

preliminary matters, we can call the first case.12

MR. MOY:  Yes sir.  Good morning, Mr.13

Chair, Members of the Board.  The first case is14

Application 17383, the Lab School of Washington,15

pursuant to 11 DCMR Section 31041, for special16

exceptions to permit an increase in faculty and staff17

from 94 to 190, and an increase in student enrollment18

from 310 to 330, at 4759 Reservoir Road, N.W., and to19

permit the use of 4749 Whitehaven Parkway for20

administrative offices under Section 206, and for21

accessory parking spaces for an existing private22

school under Section 214, in the R-1-B District at23

premises 4749 Whitehaven Parkway, N.W., and 475924

Reservoir Road, N.W., located at Square 1372, Lot 2525
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and Square 1374, Lot 840.1

On March 7, 2006, the Board convened and2

reopened the record to schedule a hearing on April 4,3

2006, and this was done to receive testimony relating4

transportation issues and concerns.  And then on April5

4, 2006, the Board scheduled its decision on May 2,6

2006.  The record was closed except for the submission7

of draft findings of fact and conclusions of law from8

the parties.  There was a filing from the Applicant on9

April 25, 2006 and that is in your case folders as10

Exhibit No. 80. 11

The Board has also received a filing from12

the ANC, dated April 28, 2006.  And that's in your13

case record as Exhibit 82.  Staff notes for the Board14

that this arrived three days late after the April 25th15

deadline.16

And finally, in conclusion, the Staff17

would like to note for the Board that there is a18

preliminary matter on the filing from an Office19

McElwy, dated April 11, 2006 which is Exhibit 27 which20

is -- will be included for that filing.21

That concludes the Staff's briefing, Mr.22

Chairman.23

CHAIRPERSON GRIFFIS:  What was the exhibit24

number on the last?25
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MR. MOY:  Exhibit 79.1

CHAIRPERSON GRIFFIS:  Exhibit 79.  Okay.2

We'll take that up first and then let me hear from the3

Board if we will waive our rules and regulations and4

take that into the record.5

Any comments?6

MS. MITTEN:  I think if we take it into7

the record, we have to give the Applicant an8

opportunity to respond.9

CHAIRPERSON GRIFFIS:  Okay, any other10

comments?11

MR. MOY:  I think that's a good point.  So12

perhaps we should not.13

CHAIRPERSON GRIFFIS:  Any contrary views?14

Is it appropriate to say then it's the consensus of15

the Board not to accept Exhibit No. 79 as submitted16

into the record?  Very well.  That being said, let's17

move ahead.18

(Pause.)19

CHAIRPERSON GRIFFIS:  Very well, let's20

address Exhibit 81.  It is dated April 28, 2006.  It21

is from Ms. Gates, Vice Chair of the ANC 3D and it is,22

in fact, addressing concerns with findings and23

conclusions and that they have raised elements that24

were not already in the case presentation.25
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Comments.1

MS. MITTEN:  I think once again this is a2

situation where it's been the Board's practice to3

allow parties to comment on other people's findings of4

fact and conclusions of law and in effect, they have5

an opportunity to submit their own.  And I think if we6

accept this into the record, then we have to give the7

Applicant an opportunity to respond.8

CHAIRPERSON GRIFFIS:  Other opinions?9

MS. MILLER:  The way I view this filing of10

the ANC is that they are saying that we shouldn't --11

we should strike from the record Applicant's proposed12

findings and conclusions of law that was permitted13

after the April 4th hearing.  And I would just say no,14

we shouldn't because when I review the results sheets15

of the notes of our meeting on April 4th, the record16

was left open specifically for that, according to my17

notes.  So I wouldn't see any reason to strike it.18

And also there seems to be the statement that you know19

the Office of Zoning should write its own orders and20

I just would want to clarify that the Zoning Office21

does write its own orders and that these proposed22

findings and conclusions of law are useful for us to23

look at to review the evidence and arguments, but24

they're not the final orders. 25
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I would not strike that from the record.1

CHAIRPERSON GRIFFIS:  You wouldn't strike2

the findings and conclusions?3

MS. MILLER:  Correct.4

CHAIRPERSON GRIFFIS:  Indeed.5

MS. MITTEN:  I guess I was just dealing6

with the threshold question of whether or not they7

should be substantively addressed at all.8

MS. MILLER:  Well, I guess I addressed it.9

CHAIRPERSON GRIFFIS:  Good.  Two10

procedural comments on different things.  Any other11

comments then?  It seems to be the consensus of the12

Board twofold, but not to take into the record Exhibit13

81 on finding and conclusion.  I think it is both said14

well on this that we don't comments, we don't accept15

comments on the findings and conclusions.  Obviously,16

these are the last filings and it is the Board's17

discretion to find whether it is pertinent, relevant18

and whether actually in the record to begin with and19

Ms. Miller is correct, that we spend an awful lot of20

time writing orders, even if draft orders are21

submitted in to that, let's get to the substance of22

which might become an order or will, in fact.23

This was -- let me start off by saying24

perhaps there's no uncomplicated private school25
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application, but in the sphere of things, I think this1

was fairly concisely and directly put to the Board on2

what they're here for and I think we can move ahead3

very quickly into the substance of it.4

We're starting from the end.  It turned5

out that, in fact, we were offered options, a Plan A6

and a Plan B.  Most of the time I find that more7

frustrating in its precariousness of us making8

decisions and not Applicants.  But in this case I9

think it was well served in terms of addressing all10

the issues and the elements.  And also, somewhat11

putting forward flexibility of how we deal with this.12

Clearly, we're looking at a situation that13

goes to enrollment numbers and the staff and how that14

then relates to the management of those coming and15

going and those that stay and those that leave.  All16

those boil down to parking, drop off, pick up.17

When we look at the options to also put18

into frame of mind that this is, in fact, a more19

temporary situation that we're looking at.  The20

Applicant has made a strong testimony that they are21

pursuing more permanent means, certainly for the22

parking aspects.23

As you look at this, I think it's24

productive and I would suggest that we look at Plan A,25
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as it was submitted.  And that does deal with the1

implementation and utilization of new parking that2

would be provided in the public space and that's the3

angled parking.  My feeling is that I think and I4

thought it was a very productive hearing that we had5

in having the Department of Transportation here to6

address one review and analysis and report, but also7

therefore to talk about what their concern or8

prohibition or why they weren't supporting putting9

that in.  My recollection and I think I'm correct, it10

went directly to the fact of not wanting to be tired11

to providing on public space dedicated parking spaces.12

I think the record is very clear on this13

and on the street of which is proposed.  The demand14

for that public space, that public parking comes from15

a few known sources.  There is not the residential16

sources that will be competing with that.  There's not17

the commercial district that would be competing to it.18

It would be the Lab School that will be a primary user19

of that.  However, how does one balance that with not20

making it dedicated?  I think we are able to do that.21

But let me put it in that frame and open22

it up to others for comment and direction.23

Ms. Miller?24

MS. MILLER:  I just want to back up a25



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

little bit and set the context.  Basically, what we1

have here is a special exception to increase the2

faculty and staff from 94 to 190 and increase student3

enrollment from 310 to 330 and then an application for4

accessory parking by the Applicant to meet increased5

parking demand and I think we should deal with6

separately the use of the neighboring property for7

administrative office.8

With respect to the increase in staff and9

faculty and students, they are operating at this10

increased number.  They've been operating at it for a11

while.  I think our last order was in 1997 and from12

this operation there's evidence in the record that the13

objectionable impacts primarily are parking, that the14

regs require 130 spaces for the number of faculty and15

staff that they have and they're short that number.16

I think they have 107 spaces, if they include 2017

stacked spaces.  And there is evidence that there have18

been objectionable impacts from their being out of19

compliance and that there seems to be an overflow of20

parking in the neighborhood which results in the21

neighborhood having difficulty finding parking spaces22

and then cars getting too close to driveways and the23

normal kind of adverse impacts that comes from not24

enough parking spaces.25
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So basically what was presented to us also1

was Applicant themselves said that the demand is2

actually for 175 spaces.  So we were given different3

alternatives to try to bring the demand down and the4

supply up so that the faculty and staff members could5

be accommodated and also in this particular instance6

the enrollment is very much tied to the faculty and7

staff because of the unusual nature of this type of8

school where a lot of it is special ed. and some of9

the staff is court-mandated and they have a lot of10

part-timers.11

So given all of that, then there were12

different solutions that were put forward.  The13

Chairman started to discuss the angled parking and14

there were pros and cons to -- let me back up for one15

second.16

The best solution would be on-site parking17

and the Applicant made a very strong case that they18

can't do additional parking on-site due to the19

existence of certain buildings, one of which at least20

might become a historical landmark.  There were21

wetlands that would have to be disturbed.  There22

didn't seem to be any controversy that that wasn't the23

case.  Then we go to how are they going to get the24

additional parking.  So Applicant proposed the 4325
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angled parking spaces and as the Chairman said, the1

part that DDOT opposed was that this would be2

dedicated to the Applicant to a private use during the3

school hours.  The Applicant represented that they4

would be paying rent to the District and they would5

pay for the construction of it.  And if they couldn't6

do that, their alternative was leasing, like 307

spaces.8

The benefits of angled spacing sounded9

like they would be adding parking to the neighborhood.10

They would actually be adding 43 spaces to the11

neighborhood parking.  The public right of way would12

be improved.  Sidewalks would be added.  It would be13

improved, in general, with respect to aesthetics and14

safety.  15

Looking at that solution, I think that16

Commissioner Mitten had also put through an idea at17

the last hearing when DDOT testified and that was that18

the Applicant actually construct the parking, but that19

it not be dedicated to them.  And I think that is the20

best solution for these reasons.  Number one, it would21

meet the parking demand and it would not take away22

public space for private use.  Another concern that23

DDOT expressed and I think the ANC also said if they24

lease spaces, those -- the people who are going to use25
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those spaces are still going to come into the1

neighborhood and take up spaces in the neighborhood.2

So it may not improve the parking situation in the3

neighborhood.  And also this would provide the spaces,4

add more spaces in the neighborhood for parking, but5

it still wouldn't guarantee the parking spaces for the6

school, so it wouldn't be a disincentive for the7

school to increase their alternative modes of8

transportation, because they're working on a TMP to9

reduce the demand by car pooling, by shuttle buses.10

If they had all these spaces guaranteed, then there11

would be less incentive to do that.12

I took a look at the regulations to see13

how this falls within the regulations.  And I believe14

that they need 130 spaces.  They have 107 now and15

these 43 spaces could then not be counted necessarily16

towards their 107.  However, 2108.2 allows the Board17

to reduce required parking spaces up to 25 percent in18

accordance with the special exception.  Twenty-five19

percent of 130 is approximately 32, so they would be20

covered under the regs, if staff parking is counted.21

And looking at this in the alternative the22

leasing seems like they would need a variance from the23

regulations to do -- from the parking regs to do24

leasing and in order to get the variance, they would25
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need to show that they have a practical difficulty in1

complying with the regs and I don't -- based on this2

analysis, they wouldn't have a practical difficulty3

because they have already stated they could construct4

the parking spaces and this is something that DDOT5

basically said that at the hearing that they would6

approve.  So this would solve the parking problem I7

think almost to everybody's benefit.  8

And then the way the regs read is that9

ample parking spaces need to be provided and with10

these 43 spaces, I think this Board could determine11

that there is ample parking spaces for the school and12

due the reduction under 2108.2.13

I also say that there is this TMP out14

there in which they are trying to reduce the demand15

for parking and I believe they have in the ways16

they're going to measure it and if they don't meet it,17

they're going to lease space.18

I think, based on the numbers alone, we19

could find right now they meet the ample parking with20

the angled spaces being provided.21

CHAIRPERSON GRIFFIS:  Excellent.  So my22

understanding is what you're purporting is it would23

not be counted as fulfilling their requirement for the24

number of spaces, meaning it's not dedicated.  It's25
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public spaces.  But what you were looking at is let's1

say hypothetically, as if it exists now, and we can2

assess on the number of enrollment the students and3

the faculty, the demand for the parking that's been4

purported by the Applicant and their management plan,5

transportation management plan.  With all of those,6

with the existence of that angled parking, we can find7

that there is satisfactory parking in the area for8

their numbers and with the reduction of 2108 which I9

think is an excellent section to bring up because it10

goes through all the requirements that have actually11

been met with this application and that is, evidence12

on car sharing and trips and such.13

So with that reduction, they meet the14

statute of required parking and we find that the15

regulations make sure that we look at that they have16

ample parking and they provide ample parking with that17

public space parking.18

MS. MILLER:  Right.  I'm saying they meet19

the regulations if you add the angled parking and the20

stacked parking.  They meet the regulations.  Now they21

again were saying that they'll go further and they're22

going to reduce the demand for parking because they23

come up with 175 spaces as the demand, but they're24

going to reduce the demand.  But that's different from25
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what the regulations require.  So if they reduce their1

demand by leasing spaces, for instance.  I think we2

heard something about G.W.'s or Mount Vernon's campus3

or something, they don't need a variance for that4

because they're just reducing the demand as they see5

it.  It's not pursuant to the parking regulations.6

MS. MITTEN:  Can I add something to -- I7

think that's a creative solution to the problem.  I do8

want to say that I felt very strongly what DDOT felt9

which was we should not allow public parking to be10

counted towards an Applicant's on-site requirement.11

Your solution is a good one.  There's a timing issue12

though.  First of all, the Applicant didn't proffer13

this as a solution.  This is sort of our crafting of14

a solution that we find acceptable.  So we would need15

to have in any event because the special exception16

approval, including the 25 percent reduction would be17

conditioned on the availability of these 43 spaces18

within some time frame.  And I frankly don't recall if19

they said how quickly those spaces could be made20

available.  So that's just a logistical issue.21

What I wanted to layer into the discussion22

too is the Transportation Management Plan.  I asked23

them a couple of different times to make it more24

explicit like Lab School shall, Lab School shall, Lab25
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School shall and have them be very concrete things.1

There's some of that, but to me, there's not enough of2

that and I think that's what the ANC was reacting to3

when they wanted something a little more tangible if4

the Applicant is going to be checking in and giving5

status reports on the effectiveness of their6

Transportation Management Plan, what exactly -- what7

standard are they going to be held to and to say this8

is successful versus -- these numbers mean success and9

those other numbers mean it's not successful.10

The Applicant suggested that, for11

instance, measuring the demand for parking as Ms.12

Miller pointed out, there's 130-space zoning13

requirement, but then they really testified that they14

actually didn't believe their demand exceeds that15

minimum.  So they would revisit that, but the --16

that's one measure of the TMP.17

So given that I have this on-going concern18

about the enforceability of the TMP and therefore19

because I think aspects of it are vague, the20

effectiveness of it ultimately -- and the TMP is meant21

to address two things; one which we've touched on22

already which is parking and that is basically the23

only solution that was -- the only remedy that was24

going to be offered in the event that the TMP was25
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proven not to be effective.  But we also have a1

traffic issue.  And it's not just about the level of2

service of the intersections that are affected by the3

traffic from the school.  There's a fairly significant4

safety issue here.5

And a reduction in vehicle trips to the6

school can only help both aspects of it, traffic and7

parking.  So to build on what the Chair and Vice Chair8

have said already and to remind folks of what the9

Office of Planning's position had been which was that10

because there was concern and I know that it's been11

mitigated to some extent, there was concern that the12

manner in which they were going to deal with traffic13

and parking was not effective enough to support the14

increased enrollment, that the enrollment be rolled15

back to the original or the immediately prior approval16

which was 310, rather than 330 which is what they've17

asked for and what, in fact, the existing enrollment18

is.19

So what I would suggest is that we give20

the Applicant benchmarks that they have to meet in21

their Transportation Management Plan and if they don't22

meet them by a certain date, that they will reduce23

their enrollment to the level that the Office of24

Planning suggested which is really just marrying all25
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of this together and I think expressing to the Lab1

School that their good intentions need to bear fruit2

because that's how important this is.  Their3

enrollment is -- their continuing at this higher level4

is contingent on their success.  We had testimony from5

several people about the success of St. Patrick's6

Transportation Management Plan, so it's not that this7

is an abstract notion that we don't know if it can8

succeed.  We, in fact, know it can succeed.  The ANC9

directed us to the St. Patrick's Transportation10

Management Plan that's in the records of the BZA.11

So what I would suggest is at a minimum12

making, setting a goal and this, I think just13

dovetails with everything that's been said up to this14

point, set a goal.  In the St. Patrick's case they15

committed to crafting a carpool plan that would be16

approved by DDOT and revisited with DDOT periodically17

and the goal of that carpooling plan was to get an18

average vehicle occupancy of 1.6.  And in the19

Applicant's submission, this is sort of what was20

observed before the implementation of the21

Transportation Management Plan that they sort of22

gradually proffered to us.  So this would be from the23

November 7, 2005 Traffic Study.  The traffic expert24

reported at page 5 that in the a.m. peak hour, the25
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average vehicle occupancy was 1.18 at Lab School and1

evening peak hour was 1.3 persons per vehicle during2

the p.m. peak hour.  So I think if we had a benchmark3

that required during the combined a.m./p.m. peak hour4

for the Lab School to meet -- if we wanted to adopt5

what's being achieved at St. Patrick's 1.6, if you6

didn't feel so bold, we could say 1.5, but basically7

to say there's a concrete benchmark that you must8

achieve that is a measure of the effectiveness of your9

Transportation Management Plan which will then10

dovetail with the parking situation and so on.  And if11

they don't meet that by I would suggest the date that12

Office of Planning had recommended to us which is the13

beginning of the 2007/2008 academic year, so we'd have14

two reporting periods between now and then, if they15

don't achieve it, then they have to roll back their16

enrollment to 310.17

CHAIRPERSON GRIFFIS:  Comments?18

MS. MILLER:  By when would they have to19

roll back enrollment?  I think that's kind of tricky20

and difficulty for a school to do.21

MS. MITTEN:  What the school was22

suggesting was that they would benchmark their23

performance of the TMP within 30 days of the beginning24

of the fall 2006 semester and they would do that25
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within 30 days of the spring semester too, so there1

would be two reporting periods per year.  So going2

into the 2006/2007 school year, this coming fall, and3

then the following spring, there would be two4

reporting periods before you go into the 2007/20085

school year.  So before they accepted students for6

2007/2008, there would be two reporting periods and7

they'd have to be hitting, they'd have to hit the8

benchmark, I guess, in the spring.9

CHAIRPERSON GRIFFIS:  So in some respects,10

you're asking, as you measure one, you're putting in11

another level of measurement, that goes to the trips12

that are generated to the school, not just the parking13

demand.14

MS. MITTEN:  Correct.15

CHAIRPERSON GRIFFIS:  Because what they're16

reporting right now in its 30 and 60 days, is to --17

spring and fall -- is to assess how the TMP is working18

and if it isn't because there are a higher demand on19

parking that they would then lease more parking20

spaces.  And what you're saying is let's tie it not to21

the parking spaces provided, but the actual enrollment22

which starts going to the different aspect of --23

actually going to the trip generations.24

MS. MITTEN:  Right.  Because I think even25
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though in the Applicant's proposed findings of fact1

and conclusions of law, they said there was no -- no2

nexus had been established between enrollment and the3

traffic, but what we heard was that the number of4

students, as Ms. Miller said, the number of students5

dictates the number of staff and teachers because6

there's such a -- there's so much attention given to7

individual students.  The traffic and the parking8

comes from two sources:  the staff and the faculty,9

and the parents dropping off the kids.  So it's10

directly related.  I don't see how that statement even11

--12

CHAIRPERSON GRIFFIS:  I think this is13

going to, and as I found in the record, it's going to14

the difference between 310 and 320.  Are those 2015

students actually putting that input of faculty or is16

it, as Ms. Miller stated, it's the functioning of this17

specific school that increases the higher proportion18

of staff and faculty.19

MS. MITTEN:  There is another thing before20

I shut my mic off for the moment, I did want to -- I21

think we need to add something in the traffic22

management portion of the TMP because there seems to23

be a problem that's not being addressed and we talked24

about it briefly at the hearing.  And I think the25
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Applicant agreed to do this.  I just wanted to make1

sure it's in the plan, is currently they use off-duty2

police officers to sort of direct traffic and I3

believe it's just one at a time.  And then the staff4

seems to be in the parking lot because that's what the5

traffic management section says.  And they're focusing6

on keeping the traffic moving through the parking lot.7

But there needs to be a staff person on Whitehaven8

Parkway also and I think the Applicant recognized that9

and agreed to it.  It's just that it's not captured in10

the traffic management portion of the --11

CHAIRPERSON GRIFFIS:  Okay.  So in12

addition to, as they've stated that they've hired an13

off-duty police officer to direct traffic in the14

morning and afternoon dismissal, the Lab School staff15

continue to monitor and direct flow of traffic on16

campus and you want to add and also add Whitehaven17

intersection?18

MS. MITTEN:  I frankly don't know the best19

way to accomplish it, but it appears that even though20

people are supposed to go to the front door and pick21

up the students, they go on Whitehaven which is where22

the safety issue comes.  So I don't know how exactly23

to craft it, but --24

CHAIRPERSON GRIFFIS:  Perhaps the Lab25
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School staff will monitor for compliance with the drop1

off and pick up plan in the area including Whitehaven.2

MS. MITTEN:  That's sounds good.3

CHAIRPERSON GRIFFIS:  Ms. Miller?4

MS. MILLER:  It seems like -- well, let's5

take the objectionable conditions or impacts6

individually and see what is the best remedy for them.7

The number one is the parking and okay, so they're8

going to -- we're talking about a solution that9

increases the supply of parking.  With respect to how10

quickly they can do the 43 spaces, I'm sure it's in11

here and I don't have my fingers on it, but this12

wasn't our idea that 43 spaces were created.13

MS. MITTEN:  Right.14

MS. MILLER:  They were just going to do it15

in a different way legally as accessory parking so I16

got the impression that they could do that pretty17

quickly, especially since DDOT was on board if it was18

for public use and not dedicated to private.19

Okay --20

MS. MITTEN:  You're saying --21

MS. MILLER:  That's not the only, I know22

that's not the only way.  There are two sides, the23

supply and the demand.  Their solution, I guess, if24

they fall short of their benchmarks which you think25



28

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

should be more clear to us, I think they're generally1

described, they're not specific.  They say if they2

don't move them, they're going to increase their3

leased spaces to meet them.  So that specifically does4

meet the parking issue.5

MS. MITTEN:  Right.6

MS. MILLER:  My concern with -- if they7

don't meet the carpooling or all these things and we8

start fooling around with their enrollment, I think9

it's not necessary and it's fairly upsetting to a10

school environment planning-wise for the number of11

students and faculty.  That may not be necessary in12

this case.13

I think also we should put some kind of a14

short term on this so we can see if this is actually15

working or the enrollment should be decreased.  I was16

under the impression that someone at OP came up with17

that, but prior to a better TMP being presented to the18

parties, I think a lot of the parties were pretty much19

happy with the TMP.20

MS. MITTEN:  Well, keep in mind, I think21

everybody acknowledged that progress had been made.22

But DDOT continued to, I think, maintain their23

position that we don't have -- we don't know that it's24

going to work because we don't have evidence yet that25



29

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

this is going to work and my concern is first of all,1

they knowingly exceeded what had been their enrollment2

cap.  So I guess I'm a tiny bit less sympathetic to3

disrupting the situation, if we're giving them time to4

comply and we're trying to convey the seriousness of5

having an effective TMP.  I don't think that that's6

unfair to do or to hold that out as something -- as a7

benchmark that they need to meet.  8

If you want to change -- I'm just trying9

to knit together the different positions that had been10

advanced by the entities to which we're supposed to11

give great weight.  But given that DDOT is not super12

confident that oh yeah, we definitely, this is going13

to be great, this is fine and then my concern about14

the fact that the TMP, there are portions of it that15

are not written as an enforceable mechanism.  For16

instance, if you look at the whole Transportation17

Management Plan it says --18

MS. MILLER:  I just want to get the right19

one in front of me.20

MS. MITTEN:  76.21

MS. MILLER:  Okay.22

MS. MITTEN:  And then it's an attachment23

to that.  I'm looking at page 9.  It is basically24

saying this is what we do.  This doesn't say this is25
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what we're committing to do in finite terms.1

CHAIRPERSON GRIFFIS:  I think this2

direction is good and I think it actually is taking on3

the direction that the Applicant has actually put4

forth is that they're going to report.  They're going5

to comply.6

I think what we're probably getting hung7

up with is the details.  I was just thinking about8

what you were saying, setting a 1.5 ride share9

occupants of drop off and pick up which I think is10

excellent, hit that threshold.  Right now they're at11

a 1.13 in the morning, I believe it is, and as I look12

at this, 1.31 in the afternoon and 1.18 in the13

morning.  And you could say yes, we need to increase14

that a little bit.  But then I was thinking what15

happens if the van ride increases dramatically.  So16

for instance, right now they have 50 cars coming to17

drop off with one person in each car, but now 30 of18

those decide not to drive and take the bus.  And19

you're left with 20.  We've actually created a better20

situation, but it would penalize them because they21

didn't increase the car sharing, but we've actually22

taken people out of the cars all together.23

So I think the point being is that I think24

we're all in the right direction.  I think the25
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Applicant has even put forth their reporting and1

that's where I'd like their aspect of what the2

reporting was going to measure because it got into3

looking at the success -- first of all, just to lay it4

all out, I think we all know this, but there are no5

less than five or six items, elements, attendant to6

their TMP that begin with the tax-deferred Metro, the7

shuttle buses, the guaranteed ride home, the flex car,8

the car pool, dedicated parking, these elements.  Now9

we're going to measure those elements and also the10

ridership and the occupancy count.11

Do we need to take then measuring on all12

those to give a big picture to say this is where we13

want you to be, rather than honing in on a specific?14

MS. MITTEN:  I think the ideal is to have15

benchmarks for all of them, but I did just want to add16

something -- I just wanted to respond to the point you17

raised and I think this is why TMPs have multiple18

components is because they all need to work well in19

order to have a successful TMP.20

CHAIRPERSON GRIFFIS:  And as one changes,21

the next one is impacted.22

MS. MITTEN:  Right, but to your point in23

the St. Patrick's order, we had it all.  We had24

carpooling.  We had shuttle bus.  We had a whole bunch25
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of stuff.  So in another case where we had a shuttle1

bus, we had a benchmark for average vehicle occupancy.2

So I don't want you to think that all the focus in St.3

Patrick was on that.4

CHAIRPERSON GRIFFIS:  Right.5

MS. MITTEN:  And -- so.  I still think6

it's valid.7

CHAIRPERSON GRIFFIS:  I don't disagree.8

I was just making a little larger of an issue.9

Ms. Miller?10

MS. MILLER:  Well, I think what the11

Applicant is saying is that they're going to look at12

all of them and see the balance between the supply and13

demand.  Like for instance, if all these people14

started walking, but the carpool numbers didn't go15

down or something, it still would have affected the16

number of parking spaces or the traffic, whatever in17

the area.  I would hesitate to get into all the18

details about what each item should be at.  19

The other thing -- I just wanted to20

comment, just to give Lab School a little bit benefit21

of the doubt.  I think their situation is unusual and22

I can see how they might be confused with respect to23

counting all their part-time faculty towards the24

number. 25
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MS. MITTEN:  And I was focused -- my1

comments did not focus on the confusion that they had2

about faculty and staff.  I was focused strictly on3

number of students and there was no uncertainty about4

how to count students.  So -- in fact, I'm not even5

focusing on faculty and staff.  I'm focusing on the6

students because the number of students gives rise to7

the number of faculty and staff and I wouldn't presume8

to know exactly what that relationship is.9

MS. MILLER:  I guess what they have in10

this proposal is demonstrating the balance between the11

supply and demand to the ANC and DDOT and then if it's12

not where it should be, then they take remedial action13

and their remedial action is to lease.14

MS. MITTEN:  But it's focusing strictly on15

parking and what I'm suggesting is at a minimum,16

they're saying look, we want a benchmark for parking.17

We're going to measure a bunch of things and report18

nine different things to you.  But ultimately what19

they'll be measuring is parking demand and if they're20

not meeting the demand that they calculate that Mr.21

Wells calculated, that same calculus that led to 175,22

if they're not satisfying the demand through this23

means.  Their one solution to their one benchmark is24

to get more parking.  And what I'm saying is that25
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doesn't get you all the way.  1

So at a minimum, I would suggest adding2

another benchmark which gets at the other issue.  The3

people that are driving to the campus are not parking4

at the campus.  They're driving away.  So the one way5

you get at that is you calculate the average vehicle6

occupancy and say are we really effectively reducing7

these number of trips to the minimum that we can.  And8

then what do you do if it's not working?  Well, what9

you do is you go back to the original presumption10

which is that the increased enrollment is adding to11

it, exacerbating the situation.  If you can't deal12

with the situation as it is, then you have to deal13

with the enrollment.14

CHAIRPERSON GRIFFIS:  Okay, I think I15

understand what you're saying.  What we need to do is16

set benchmarks or measuring elements that not only go17

to the parking, but go to the shuttlebus ridership,18

the carpool passengers and registered carpools, the19

number of faculty, staff and students that walk.  So20

have that whole thing -- we need to set numbers on21

each of these.22

MS. MITTEN:  Well, that's the ideal.23

CHAIRPERSON GRIFFIS:  Right.24

MS. MITTEN:  Given what we have at our25
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disposal right now, I think we're only able to make1

two benchmarks.  One is parking demand, calculated the2

way Mr. Wells calculated it and see if they're meeting3

it over time and the other is average vehicle4

occupancy because we know that's something that can be5

calculated.6

And it is a measure of the effectiveness7

of the TMP.  But I would argue there is no other way8

to measure the effectiveness.  The way you would9

measure the effectiveness of the shuttle bus, for10

instance, runs to parking demand.  The way you measure11

the effectiveness of are people riding their bikes or12

walking, that goes to parking demand.13

CHAIRPERSON GRIFFIS:  I think you would14

measure it in the peak period trip generation.15

MS. MITTEN:  Okay.  But what's the16

benchmark number then?17

CHAIRPERSON GRIFFIS:  That's what I don't18

know.  I think we'd have to set one based on what's in19

here.  I don't have one at my disposal at this point.20

MS. MITTEN:  So that would be an21

alternative benchmark.  What I'm saying is the22

benchmark that the ANC directed us to and that we23

actually have some notion of what's realistic is what24

school that's right next door.25



36

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Right.  And do we1

have that number for -- was that the number that was2

put in the trip generation?3

MS. MITTEN:  The goal of the4

Transportation Management Plan with DDOT, that vetted5

with DDOT originally and vetted with DDOT originally6

is 1.6 average.7

CHAIRPERSON GRIFFIS:  Right, that's the8

vehicle occupancy, but not -- we don't have the total9

vehicle trip generation, morning and afternoon.10

MS. MITTEN:  I don't think that was a11

benchmark for them.12

MS. MILLER:  And you're saying this is in13

the ANC report?14

MS. MITTEN:  Saying what?15

MS. MILLER:  Saying that the benchmark for16

carpooling was in the ANC report?17

MS. MITTEN:  The ANC directed us to adopt18

the -- let me find it.19

(Pause.)20

Okay, I guess there's two comments that21

are included in their report and this report is22

Exhibit, I think it's 74, their March 17th letter.23

This is the discussion, now keep in mind that ANC24

continues to oppose, they voted to endorse the TMP,25
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but they continue, I believe, to oppose the granting1

of the application because they weren't meaningful2

enforcement and reporting mechanism.  3

But they said the discussion, and this is4

at the ANC meeting, also includes the need to5

establish student carpools, and it was noted that6

little attention is paid in the TMP to implementing a7

car pool plan that would help reduce current traffic8

congestion on Reservoir Road and McArthur Boulevard at9

arrival and dismissal times.  The TMP lacks goals for10

average vehicle occupancy and leaves the formation of11

car pools up to parents who are provided with a list12

divided by zip code.13

Then it said the ANC, this is in the14

following paragraph, commended Mr. Wells for the15

successful TMP he designed for St. Patrick'.  And it16

goes on from there.  And I believe that in testimony,17

either I'm just putting these two things together in18

my head or I thought Ms. Gates had testified to the19

fact that because of the success of the St. Patrick's20

TMP, that we should adopt a similar average vehicle21

occupancy rate for Lab School as a benchmark. 22

(Pause.)23

MS. MILLER:  I would agree perhaps that24

there be more specific goals in the TMP, that and then25
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they could measure them, and we could all measure the1

progress to them.  Just at this point, I don't know2

what an appropriate benchmark is and so that makes me3

very hesitant then to go to the next step and tie a4

sanction of decreasing enrollment based on their not5

meeting that.  6

(Pause.)7

M S .  M I L L E R :  8

I don't know, perhaps there are ways we9

can put in our conditions ways that they would need to10

strengthen the --11

CHAIRPERSON GRIFFIS:  Right, I think we12

are and I think I understand the Board's direction and13

that is, I don't think that we're that far apart, but14

what we don't have is the specifics.  I think the15

specifics are in the submitted transportation profile.16

And what we would need to do is in their measuring17

points of which they've -- in the TMP and also as they18

reported in their application, that they would measure19

the peak period vehicle trip generation.  And what we20

need to is monitor that and have a benchmark, a21

threshold of which we believe that it should be based22

on the evidence that's in the record.23

I don't think we could come up with that24

now, but would put that into the order when issued.25
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With that --1

MS. MITTEN:  How can -- I'm sorry.  I2

don't mean to interrupt you, but I don't want to lose3

the point which is what are we going to put in the4

order?  If there's no benchmark --5

CHAIRPERSON GRIFFIS:  We would put a6

benchmark in the order.  What I'm saying is that I'm7

not sure we can come up with it right now.  Currently8

they have 297 vehicle trips in the morning and 365 in9

the afternoon.  What they're saying is that they could10

reduce that with the implementation of their plan. 11

I'm not so convinced that we have the time12

right now to establish the exact number of trips that13

we would have.  But there's evidence in the record14

that the Lab School would generate a percentage fewer15

trips during the school a.m. and p.m. peak hours with16

the implementation and with the approved faculty and17

staff and enrollment levels.  18

So I think the numbers in there is my19

point.  I'm not just sure we have the exact time now20

to set that number and I don't think that it moves21

that far off of what the conditions that were22

proposed, but also I think more directly that the23

conditions that are being crafted here by the Board in24

terms of monitoring and reporting.25
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MS. MITTEN:  Right.  And I hear what1

you're hearing in that it's a different way to skin2

the cat and there's just, I think, what I was3

suggesting, and I'm not resisting the compromise that4

you're suggesting.  I'm just saying that we have more,5

I think we have a better ability to apply an average6

vehicle occupancy based on experience in a related7

institution that's been before this Board and that8

happens to be next door, to set a benchmark based on9

that, then we're due to kind of puzzle through the10

traffic reports and figure out what the reduction in11

vehicle trips would be.  12

But you're right, it's in there.  It can13

be done.  That's point number one.  And point number14

two is what we do if they don't make that benchmark.15

We know what we do, or what they will do, what the16

Applicant will do if they don't meet the parking17

demand reduction benchmark.  But what do we do if they18

don't meet the trip generation benchmark if that's the19

direction we want to go in?20

CHAIRPERSON GRIFFIS:  And that's actually21

a critical aspect of it, and the question put another22

way to the Board is, is there in this increased23

enrollment that's being requested of 20 students, is24

there persuasive evidence that that would impact the25
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trip generation enough that it would be reduced if the1

benchmarks weren't met.  Because that's what you're2

suggesting.  If it's not met in those benchmarks of3

trip generation, that the enrollment would then be4

reduced.  It would be reduced, I guess, at the year5

after the first reporting.  6

Comments?7

MS. MILLER:  I guess I just don't want to8

go there because I see it as one part of the whole9

comprehensive plan and -- which cuts down on parking10

spaces as well as driving.  And I don't remember much11

evidence in the record that dealt with the Lab School12

being responsible for adding significantly to traffic.13

In fact, and I'm pretty sure Mr. Wells' study found14

that it wasn't a major component of the traffic15

problem per se, so I just don't think it's a good idea16

to go in that direction, since we don't have really17

those facts in front of us.18

MS. MITTEN:  I guess the only thing I19

would just encourage the Board to keep in mind is that20

you're right, Mr. Wells did not say that they were21

contributing to the volume, but I'm focusing, I tried22

to focus perhaps as effectively as I could have, is23

it's not necessarily about the volume.  It's that24

there is a -- because of what's going on on the campus25
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and because the campus is congested and because people1

look for the path of least resistance and sometimes2

that path of least resistance is Whitehaven Parkway,3

and people are letting their kids off over there and4

it's a dangerous situation, the more pressure you put5

on the whole system by having more cars go into the6

campus, the more likely they're going to seek these --7

the non-sanctioned methods of dropping the children8

off.  9

So it's not about the volume in a traffic10

measurement, a level of service kind of sense, but11

it's what is going on right here that if we could --12

it creates an unsafe condition and so we're dealing13

with the safety by -- okay, we've got an off-duty14

police officer.  We have staff on Whitehaven.  We have15

staff in the parking lot and so what else can we do?16

Well, we can reduce the amount of cars that are coming17

to the campus.  How do we do that?18

I understand your hesitance about dealing19

with the enrollment, but the original position of the20

Office of Planning was okay, this goes back a couple21

of hearing sessions.  There's not an effective TMP,22

therefore we can't support the increased enrollment.23

Great.  The school comes to us and they say guess24

what?  We have crafted an effective TMP and therefore,25
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we mitigate any adverse impact of this increased1

enrollment and so that should answer OP.  2

All I'm saying is say okay.  We're going3

to hold you to that.  We're going to say you have to4

have an effective TMP.  Here's how that is defined and5

if you don't, then you don't get the increased6

enrollment that the TMP was intended to mitigate the7

adverse impact that Office of Planning had pointed out8

to us.9

(Pause.)10

CHAIRPERSON GRIFFIS:  Last comment, Ms.11

Miller?12

MS. MILLER:  I was looking for a paper,13

but I think we need to look at the problem separately.14

If the problem we're looking at is safety, I'm not15

sure that the carpooling, that they're not meeting the16

carpooling benchmark and we don't even know what it17

should be, that then the right -- I don't know then18

measure of then whether they should have to decrease19

their enrollment.  It just doesn't seem related enough20

to the real problem.21

MS. MITTEN:  Just -- you could help me get22

off of my solution to "what if" -- what would you do?23

What would you suggest?  We have the -- okay, if24

you're not reducing parking demand appropriately, you25
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get more parking spaces.  You go lease parking spaces1

some place.  If we figure out a way to put in a2

benchmark for trip generation to the campus and they3

don't meet the benchmark, then what happens?  What4

should happen?  5

My solution which I'm not saying is the6

only solution or is a good solution or anything, it7

was just a solution that the Office of Planning had8

suggested, what would the solution be?  What would9

happen?  That's all I'm looking for is that there10

should be a consequence to not having a effective11

Transportation Management Plan.  So I don't have an12

alternative consequence.13

MS. MILLER:  Okay, I think that's a good14

point.  I think that's what the ANC is probably15

concerned about too, you know, how you make this16

enforced, what are the consequences besides leasing17

more spaces.18

MS. MITTEN:  Right.19

MS. MILLER:  But I do want to take away20

this carpooling one just because I think it's one21

element and I am afraid we're getting bogged down in22

that and tying it too much to decrease in enrollment.23

Let me think about, in general, what other kinds of24

enforcement mechanisms there would be, besides the25
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leased parking spaces that was proposed by the1

Applicant.2

Well, there's the term.  I mean if they --3

you know, if we put a certain term on this and then4

they come before us the next time -- 5

MS. MITTEN:  I think I'm just going to6

start a new sentence.  One of the things that could7

hold them more accountable is they've asked for five8

years because they said they're going to have a long-9

term parking solution five years from now.  So one10

thing that we could do is if we pick a benchmark for11

trip generation and they miss it twice, for instance,12

then they have to come back.  That's another thing13

that we could do.  But if they don't have their long-14

term parking solution, I don't know what good that's15

going to do five years from now.  16

But one thing that we could do is if we17

pick a benchmark for trip generation and they miss it18

twice, for instance, then they have to come back19

early.  That's another thing that we could do.  But if20

they don't have their long term parking solution, I21

don't know what good that's going to do, but we would22

at least, at that point, be able to revisit the23

enrollment question.24

MS. MILLER:  I think that's true, except25
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I wouldn't tie it to the trip generation.  I would tie1

it to their overall balance.  I don't think the trip2

generation by itself is -- there wasn't a lot of3

testimony on that.  There's hardly any, so I am afraid4

it's taken out of proportion.  As far as enforcing,5

whether they're meeting their TMP, we could put in an6

earlier -- 7

MS. MITTEN:  That's my point.  How do you8

judge whether they're meeting the TMP?  There's really9

only one benchmark, as they've proffered it to us,10

which relates to the parking demand.  I'm saying it's11

more holistic than that and so we need other12

benchmarks.  I suggested average vehicle occupancy.13

The Chair suggested that we go through the record and14

figure out trip generation number which we can do.  We15

need to have something to hang our hat on to say yeah,16

the TMP is working.17

MS. MILLER:  I agree and I'm wondering if18

we're missing something because -- or maybe it's19

missing.  But in their last pleading they make a20

statement that if the school does not demonstrate a21

balance between supply and demand within 30 days after22

the beginning of the fall 2007, the school will be23

required to loose additional off-site spaces to meet24

the excess demand.  Now there must be some way that25
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they're going to demonstrate this, but we don't know1

what it is.2

MS. MITTEN:  No, we do know what it is.3

MS. MILLER:  We do know what it is --4

MS. MITTEN:  That particular item is what5

Mr. Wells calculated which is the parking demand.  He6

did a calculation in his traffic study, so they're7

saying we will do a new demand study and see where we8

are with demand relative to the supply that we have9

and if we're not in balance, then we'll get more10

parking spaces.  That's the one benchmark that they11

have and we know how it works because Mr. Wells told12

us in his report how he calculated all of that.  But13

that's the only one we have so far.14

CHAIRPERSON GRIFFIS:  Okay, I think we15

need to move off of this.  I think we're very clear,16

but we're very close -- however, we're missing a17

little bit of information.  I think what we need to do18

is continue on our deliberation in this and let's move19

to a motion to approve we would then look to setting20

a milestone or a measurable threshold for vehicle trip21

generation.  Because I feel fairly strongly that22

that's exactly what is impacted by the number of23

riders in each car, the occupancy.  Certainly is the24

success of the shared bus, van lines.  For goodness25
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sakes, if everyone walked to school, but only one1

person drove in a one person car, that wouldn't be a2

strong measurement.  So we need to measure that also.3

So all in all that's exactly what their4

TMP is looking to do, but I think Ms. Mitten is5

correct in saying, but we really don't know what it is6

to be a success or not a success and I think that7

that's what we would look to in measuring that.8

We have the existing -- we need to get a9

little bit further.  The only thing I would say is10

that would we open the record to receive that number11

from the Applicant.  However, I think that we can12

calculate it ourselves.13

Is that satisfactory to move on from here?14

MS. MITTEN:  I can go along with that, but15

then as I said a minute ago, then my next question is16

and what if they don't meet that benchmark, what17

happens?18

MS. MILLER:  Before we go on, were you19

proposing that we do leave the record open for an20

additional --21

CHAIRPERSON GRIFFIS:  I'm saying not to.22

I think we can calculate it ourselves.23

MS. MITTEN:  I would prefer not to.24

MS. MILLER:  I would prefer not to.25
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CHAIRPERSON GRIFFIS:  Fascinating, which1

may limit then the rest of our deliberation at this2

point.3

If we go that direction, which I don't4

disagree with and we need to reopen the record and5

accept that in, we should then just outline, I would6

suggest the other element to this.  Have our7

deliberation on it so when we reconvene, if that's the8

way we are going to go on this, that we would not9

reconvene and redeliberate this, but rather bring in10

only the deliberation, the aspects of that element,11

meaning we'd be talking about one number.  And then we12

could go right to a vote.  It would be very quick.13

MS. MITTEN:  I think the chair is right14

that it's in the recorda nd we could all look at it15

and we can all -- if this is the direction you want to16

go in. we can all look at the traffic study and say,17

I think the number should be blank based on my reading18

of it and we can each bring a number back and we can19

decide that way. 20

Because there had been representations21

made about what the reduction in trip generation would22

be if these things were effected.  So we can do that23

-- if that's the consensus.  I just thought average24

vehicle occupancy was a little easier, but I guess25
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not.1

CHAIRPERSON GRIFFIS:  Right.2

MS. MITTEN:  But I take your point that3

that only addresses carpooling and trip generation4

gets to the core of it which is how effective is the5

car pooling, the shuttle bus, the walking, the biking,6

the alternative modes.  7

CHAIRPERSON GRIFFIS:  Okay.  This is what8

I'm suggesting.  Let's continue on, articulate some of9

these aspects that we will bring up to our final10

discussion and we would set this then for a special11

public meeting to decide this next Tuesday, but we ask12

the Applicant though put in based on their TMP what13

their peak period vehicle trip generation would be if14

the TMP was successful.  Because the condition that's15

being proffered, and I think that any condition that16

we look at this is going to be that the Applicant17

would fully implement and comply with the traffic18

management plan.  So what we need to do is see how19

that management plan calculates out their trip20

generation.  Good?21

MS. MILLER:  The Applicant is going to22

explain.  Okay, fine.  Does that mean that the other23

parties have an opportunity to respond or no?  Do they24

need to?  If it's just an explanation of their plan --25
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CHAIRPERSON GRIFFIS:  It is my thought1

that they do not need to as we are just asking for,2

based on the facts that are in the record already,3

what it is in the TMP that would show to be the peak4

period vehicle trip generation.5

MS. MILLER:  Okay.  I agree with that.  6

(Pause.)7

My understanding is that they're just8

going to be pulling form the facts that are in the9

record and their own TMP.  They're not going to be10

bringing in any new additional information, is that11

correct?12

CHAIRPERSON GRIFFIS:  That's exactly13

correct.14

MS. MILLER:  They'll just be pointing it15

out to us, correct?16

CHAIRPERSON GRIFFIS:  That's another way17

to say it.18

MS. MILLER:  All right.  19

CHAIRPERSON GRIFFIS:  I don't think it20

would be precluded if the ANC had that.  I'm trying to21

expedite this and I think it is only because we didn't22

take the additional time this morning to get in and do23

the calculations ourselves, that we would have the24

Applicant put it to us.  They can certainly serve it25
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to the ANC, but a turnaround time means that this is1

in the record by Thursday at 3 o'clock or Tuesday next2

decision.  3

Mr. Mann.4

MR. MANN:  Do you think that all the5

information that they need to calculate those numbers6

is in the TMP, or can they also turn to their7

supporting evidence as provided by their traffic8

analysis?9

CHAIRPERSON GRIFFIS:  Absolutely.  This10

application has to go to their traffic analysis11

because actually the calculations are in the traffic12

analysis of what's current.  The TMP obviously is the13

creation of goal-setting based on that analysis and14

based on the existing condition, so I don't preclude15

them from looking at anything that's in the record,16

whatever is utilized to hit that number.  And any17

other specificity of the numbers on the other18

elements, I think that would be very clear. 19

Obviously, we're going to substantiate our20

understanding of those numbers briefly next week then,21

if that's the way we're going, on how that is moving22

to a condition of which we would adopt or not adopt23

for that matter.24

MS. MILLER:  I just want to suggest that25
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I'm not sure how quickly the Applicant would need to1

get this in, but I think it would be a good idea if2

they shared it with the ANC and OP.  I think it's3

pretty hard for the ANC for always to respond quickly,4

but at least they would have it in the event they5

wanted to.  I'm not sure that's what we're looking6

for, but just so they see it and they're not left out7

if something happens.8

(Pause.)9

CHAIRPERSON GRIFFIS:  Okay, we're going to10

set this for --continued and set it for a special11

public meeting on the 16th of May.  We're going to12

have that number in by close of business on Friday of13

this week.  That would then be served to the ANC.  Any14

other responding or additional last calculations would15

be in the record by close of business Wednesday of the16

10th, rather 3 o'clock on Wednesday the 10th.  And17

that would be final for our decision making on the18

16th of May.  So the Applicant would put in, what did19

I say?  Three o'clock on Friday?  Or 5 o'clock on20

Friday into the record their calculations for the peak21

period vehicle trip generation number, the goal that22

we're going to try and hit and be consistent with.23

This isn't the highest or the lowest, it's what's24

going to be consistently met with.25
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That would then be served to the ANC.  The1

ANC would have several days to respond to that if2

there was a response and the Board would be ready to3

move ahead on the 16th.  4

MS. MITTEN:  Mr. Chairman?5

CHAIRPERSON GRIFFIS:  Yes?6

MS. MITTEN:  If I could just say a couple7

things.  One is between now and then perhaps Members8

of the Board could think about what other enforcement9

mechanisms they might want to use.  And another thing10

would be anticipating what has happened in other cases11

where we've sort of re-opened the record mid-12

deliberation.  People are going to have a very hard13

time resisting the urge to comment on what they've14

heard so far.  So I think we should anticipate that15

and either explicitly say that will not be considered16

and will not be accepted into the record, or accept17

comments on the other aspects that we've deliberated18

on, because people will comment.19

CHAIRPERSON GRIFFIS:  Correct.20

MS. MITTEN:  So we could just anticipate21

that.22

CHAIRPERSON GRIFFIS:  Right.  I think23

we're looking at very, very succinct filings on this24

and it is more numerical than narrative.  I think it's25
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very clear that the Board is looking to, and it is in1

all of our deliberation discussion, we're not wavering2

from that.  That we would look for a successful3

implementation of the Transportation Management Plan4

and therefore, we're looking at measurable elements of5

that. 6

So I think Ms. Mitten is absolutely7

correct.  We're not looking for additional filings or8

feedback on what we've heard today, but rather we're9

continuing in the same direction and we just need to10

put some detailed numbers to it.11

MS. MITTEN:  Okay, so if someone comments,12

for instance, on what has been suggested as sort as a13

modified plan A for parking, we will ignore those14

comments.  Is that the understanding?15

CHAIRPERSON GRIFFIS:  That's correct.16

MS. MITTEN:  Okay, I just wanted to --17

because I just know what people will do.  So okay,18

great.19

CHAIRPERSON GRIFFIS:  Excellent.  Anything20

else then at this time or should we just pick it up at21

the opening?  22

Yes?23

MS. MILLER:  I just want to be clear.  Is24

it the Applicant, are they going to address the goals25
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and the benchmarks in the TMP?  And if they're not1

there, are they going to put them in?2

CHAIRPERSON GRIFFIS:  One would question3

if we're not clear, how could they be?4

(Laughter.)5

MS. MILLER:  I just, yeah.  6

CHAIRPERSON GRIFFIS:  I thought it was7

very clear, actually.  But I'm not sure what you mean.8

Comment on, what were the two pieces you said?9

MS. MILLER:  The goals and the benchmarks10

in the TMP.  Or is it just on a specific area in it11

dealing with trips?  For instance, are we talking12

about how many goals, how many people are going to13

take a shuttle bus and the bench marks to measure it14

by? 15

MS. MITTEN:  My view is the beauty of16

focusing on trip generation is you get, it is a17

measure of the collective effectiveness of all of18

those things.  19

MS. MILLER:  So the only thing that we're20

asking for is the measurement of the trip generation.21

MS. MITTEN:  It's a benchmark that would22

indicate the effectiveness, the reduction from where23

we are today to this number, is a measure of the24

effectiveness of the TMP.  That's the number that25
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we're looking for as I see it.1

CHAIRPERSON GRIFFIS:  Right.  I think2

that's where we need to get to.  That's the absolute3

number that we're looking at.  As that number is4

informed by additional submissions of the other5

numbers, for instance how many anticipated goal of6

walkers and all that, that's fine.  Okay, on its face7

all of those are all going to calculate into a trip8

generation number.9

MS. MILLER:  Okay, so what you're saying10

is that not only is it going to culminate to a parking11

space number by doing all of these things, it's going12

to culminate into a trip generation number and you13

want that one, too?  We don't know the parking.  We14

don't know the trip generation.  So it's a very, very15

narrow question.16

MS. MITTEN:  Very.  Very narrow.17

MS. MILLER:  And that's all that we'll be18

looking at.  Okay.19

CHAIRPERSON GRIFFIS:  Good.  Thank you20

very much, Ms. Mitten.  21

Informative directive, perhaps my opening22

remarks were a little off.  However, they were23

probably back on on the 16th.  That being said, let's24

move ahead.  25
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MR. MANN:  Thank you, Mr. Chairman.  Do1

you want me to go over those dates again or are we all2

set?3

CHAIRPERSON GRIFFIS:  I think we're all4

set.5

MR. MANN:  Just for the staff's benefit6

then, for continuing in the special public meeting on7

May 16th, this filing from the Applicant May 5th, this8

Friday, any responses from the parties ANC are9

specifically due Wednesday, May 10th.  10

The next application is No. 17443, All-11

State Hotel Partnership, pursuant to 11 DCMR 3103.212

and 3104.1, for a special exception to permit, a hotel13

under Section 512, and a special exception with14

regards to the number and setbacks of roof structures15

under Section 411, to construct a hotel in the SP-216

District, at premise is 515 20th Street, NW.  That's17

in Square 122, Lot 25.  Staff notes for the Board that18

the application was amended to withdraw the variance19

relief from the rooftop pool enclosure under Section20

530.21

On April 11, 2006, the Board concluded22

public testimony, closed the record, and scheduled its23

decision on May 2, 2006.  The record was closed except24

for filings from the Foggy Bottom Association, and the25
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Board also allowed a summation statement from the ANC.1

The filing was made on April 26th in the post-hearing2

summation of the Foggy Bottom and West End Advisory3

Neighborhood Commission 2A.  That's in your case4

folders identified as Exhibit 36.  5

The following day, on April 27th, there's6

also a filing from the Foggy Bottom Association, which7

is Exhibit 37 in your record file.8

Finally, in conclusion, Staff notes that9

there's a filing from the Applicant, a draft order of10

findings of fact, conclusions of law, identified as11

Exhibit 35, but Staff notes for the Board that that12

filing was not requested by the Board.  And that13

completes the Staff's briefing, Mr. Chairman.14

(Pause.)15

CHAIRPERSON GRIFFIS:  31 you said? 16

MR. MANN:  35.17

CHAIRPERSON GRIFFIS:  35. 37 is the18

exhibit that would need to be waived into the record,19

isn't that correct, Mr. Mann?20

MR. MANN:  Well, that exhibit was filed by21

the Foggy Bottom Association, which that was the group22

that was allowed to file.  So the Staff is grouping23

that in with Exhibit 36. 24

CHAIRPERSON GRIFFIS:  I see.25
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MR. MANN:  It's the Exhibit 35, which was1

filed by the Applicant.2

CHAIRPERSON GRIFFIS:  Which is a draft3

order.4

MR. MANN:  That's correct.5

CHAIRPERSON GRIFFIS:  I'm having6

difficulty with that.  Let's move ahead then.  Because7

we laid this out in terms of the special exception in8

question of 3104 on the SP District, very informative9

I thought, very factually and persuasive arguments on10

each side as we looked at this.  There was design11

changes that took place during our hearing.  The12

revised plans are, of course, in the record at this13

point.  I would have a look at those.  There are14

elements also of the new structure.  15

Let me open it up to Board Members for16

beginning deliberation on this, either in Section 51217

or 411, or combined.18

MR. MANN:  Mr. Chairman, I'd be happy to19

address that.  I actually thought that this case was20

pretty straight forward and the merits of the case21

were pretty clear in that there's some criteria which22

were also fairly straightforward against which we had23

to measure this application to determine whether or24

not we should approve it.  So I would be happy to25
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answer those if you would like.1

CHAIRPERSON GRIFFIS:  Excellent.  I think2

that would be very appropriate.3

MR. MANN:  Do you think that the Board4

would be better served if we proceeded directly to a5

motion and deliberated under a motion?  Or would you6

prefer that I go through the merits of the case first?7

CHAIRPERSON GRIFFIS:  Let's do, I think a8

motion is an excellent way to proceed.9

MR. MANN:  All right.  I then want to make10

a motion to approve Application 17443 of Allstate11

Hotel Partnership for a special exception under12

Section 512 of the zoning regulations to put the hotel13

in the SP-2 district, and a special exception under14

Section 411 for roof structures with regard to number15

and setbacks in order to construct a hotel at 515 20th16

Street, NW.17

CHAIRPERSON GRIFFIS:  Excellent.  I'll18

second the motion.19

MR. MANN:  Pardon me?20

CHAIRPERSON GRIFFIS:  I will second the21

motion.22

MR. MANN:  Okay.  As I said, the Applicant23

requires a special exception to operate a hotel in the24

SP district.  That district was designed to stabilize25
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areas adjacent to C-3C and C-4 districts that contain1

existing offices, apartments, institutions, and mixed-2

use buildings.  The zoning regulations permit the3

Board to grant a special exception to allow a hotel in4

the SP district if the project satisfies the criteria5

in Section 512.6

I believe that this application satisfies7

those criteria.  Would you like me to go through each8

of these criteria?9

CHAIRPERSON GRIFFIS:   I think we could10

touch on each of them briefly or as much as you need11

to, yes.12

MR. MANN:  I'll address each of those,13

then we can discuss them, as necessary.  So I'll just14

do some background.  So 512.3, the height, bulk, and15

design of the hotel shall be in harmony with the16

existing uses and structures on neighboring property.17

While the height of this proposed hotel is 90 feet,18

which is pretty consistent with a lot of the19

surrounding buildings, one is 107 feet.  There are two20

dormitories that are 90 feet.  To the west is a21

building that is 107 feet and there's a couple of22

apartment buildings that are 90 feet.23

The proposed density of the hotel is 6.0,24

and that's also consistent with buildings to the south25
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and west.  I believe that that criteria has been met.1

512.4 is to ensure harmony with the2

existing uses and structures on neighboring property.3

We can require special treatment as we deem necessary4

to protect neighboring property.  But as I mentioned,5

the height, bulk, and design of the proposed hotel are6

really in harmony with the existing uses and7

structures on neighboring property, and I don't8

believe that additional special treatment would be9

required because of that.10

CHAIRPERSON GRIFFIS:  Excellent.11

MR. MANN:  512.5, the approval of the12

hotel shall result in a balance of residential, office13

or hotel, or in uses in the SP district in the14

vicinity of the hotel or in.  Now, this hotel if you15

recall, is replacing an existing garage.  And I just16

think from what we heard, it's not going to destroy17

the balance of residential and office uses.  I think18

that it's going to result in, in fact, a balance of19

residential, office, and hotel uses in this district,20

particularly in the vicinity of this hotel.21

Section 512.6, the gross floor area22

devoted to function rooms and exhibit space shall not23

exceed 15 percent of the gross floor area.  And this24

is one percent.  I don't think that's disputed.25
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Section 512.7, the hotel herein shall be1

located within 1300 feet of the Central Employment2

Area or a Metro rail station.  This, in fact, is a3

half block from the Central Employment Area, also not4

disputed.  5

Section 512.8 addresses that 1300 feet,6

which is actually moot because it's actually so close7

to the CEA.8

Section 512.9, the Board may require more9

or less off-street parking spaces and loading berths10

than required by Chapters 21 and 22 to accommodate the11

activities of the hotel or in as to avoid unduly12

impacting parking or traffic on the surrounding13

streets.  So if you look at 2101.1, the Applicant is14

required to provide 39 spaces, but this project is15

actually providing 46 spaces.  And it can actually16

accommodate up to 60 if the spaces were attended.  The17

46 are self-park spaces.  So it's more than the number18

of spaces that are required.  19

Additionally, 2201.1 requires that the20

hotel provide one loading berth 30 feet deep and a21

platform 100 square feet, which is pegged to the 14722

sleeping rooms.  So it meets those criteria.  23

We also heard additional testimony24

regarding things like deliveries and trip generation25



65

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

by hotel guests, but I didn't anything in the proposal1

that would unduly impact parking or traffic on2

surrounding streets, particularly as compared to its3

previous use as a parking garage.4

Section 512.10, the location and design of5

driveways, access roads, and other circulation6

elements of the hotel herein, shall be to avoid7

dangers or other objectionable traffic conditions.8

Now there were two existing curb cuts when it was9

operated as a garage.  Those curb cuts are going to10

remain and one of them will be used for, I believe,11

the entrance and loading docks there used for exit or12

perhaps vice versa.  The Applicant incorporated DDOT's13

comments or recommendations which included14

modifications to the proposed lay-by and inclusion of15

bollards, planters and canopy lights.16

I mean, under DDOT's recommendations,17

avoid dangerous or other objectionable traffic18

conditions, and I was satisfied that incorporating19

those conditions satisfied the criteria in that20

section.21

So that addresses that first special22

exception.  I don't know if you want to discuss any of23

that at the moment or if I should go on to the second24

special exception?25
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CHAIRPERSON GRIFFIS:  Why don't you1

continue on to the second and then we'll go through2

other comments on each.3

MR. MANN:  Okay.  So the second is for the4

special exception for the roof structures with regard5

to number of setbacks, provided that the proposed6

project satisfies the criteria stated in Section 537.7

So it's just slightly more complicated than a typical8

special exception for the roof structures because it's9

in the SP district.10

So 537.1 states that the provisions of11

Section 411 also regulate structures in the SP12

district.  In this instance, the Applicant is13

requesting special exception relief for structures14

facing the interior court yard of the building that15

don't meet the setback requirements pursuant to16

530.4B, because it's in the SP district.17

That section states the housing for18

mechanical equipment or stairways, elevators,19

penthouses, shall be set back from all exterior walls20

a distance at least equal to its height above the roof21

upon which it is located.  Now, we can grant a 411.11,22

special exception relief from the strict requirements23

where for compliance is impractical because of24

operating difficulties, the size of the building, or25



67

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

other conditions, it says the building lot or other1

conditions relating to the building or surrounding2

area where they'd be unduly restrictive, prohibitively3

costly or unreasonable.4

We can also approve deviations when the5

requirements, we may approve deviations from the6

restructuring requirements provided that the proposed7

project the criteria stated in Section 537.  So it's8

just slightly more complicated than a typical special9

exception for the roof structures because it's in the10

SP district.  So 537.1 states that the provisions of11

Section 411 also regulates structures in the SP12

District. 13

In this instance, the Applicant is14

requesting special exception relief for a structure15

space in the interior courtyard of the building that16

can't meet the setback requirements pursuant to 530.4B17

because it's in the SP District.  That section says18

that housing for mechanical equipment or stairways of19

elevator penthouses shall be set back from all20

exterior walls at least a distance at least equal to21

its height above the roof upon which it is located. 22

Now we can grant under 411.11 special23

exception relief from those strict requirements where24

full compliance must be impractical because of25
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operating difficulties, size of building lot, as I1

said before.  The Applicant's architect testified it2

wasn't feasible for the roof structure facing the3

interior courtyard to comply with the zoning4

regulations because of the operating difficulties5

associated with hotel use and the narrowness of the6

site.  7

It was particularly complicated by the8

narrowness of the site and if they did have to comply9

with the zoning regulations, it would be unduly10

restrictive, prohibitively costly and unreasonable for11

the Applicant.   12

The intended purpose of 400.7 must not, of13

the zoning regulations must not materially impair the14

light and air of adjacent buildings must not be15

adversely affected.16

The majority of the roof structures do17

meet the setback requirements.  Those that do not meet18

the setback requirements, they are still 25 feet 819

inches, that's the north wall, and 100 feet east wall,20

removed from the property lines.  Therefore the21

criteria in that section is also met.  The penthouse22

is smaller than the permitted .37 FAR.  23

I will note that the Office of Planning24

supported this application.  And as I think was noted25
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earlier, ANC-2A submitted a statement in opposition.1

So that briefly is why I believe that this application2

meets those fairly, clearly laid out criteria and why3

I believe that we should approve this application.4

CHAIRPERSON GRIFFIS:  Excellent.  And5

excellently done in terms of the analysis, going6

through all the section requirements.  It's7

fascinating when you get into the SP, especially SP2,8

as you laid out 515.3 and rather 512.3 and 512.4, you9

talk about how the specific building is to be in mass10

and height, density use.  And then it goes on to not11

only as its affecting its neighbors, but the overall,12

what's the balance?  And the balance comes into 512.5.13

And you pull all that together and you say "Does this14

fit within the balance of uses:  residential,15

commercial, other, hotel.  And does it fit within the16

scale?"17

You know, when this started and I think18

you put it together perfectly, but when this started19

I was searching for a standard of measurement.  Maybe20

because if we're asked to judge does it fit, certainly21

we need to say well, how do we measure whether it does22

or it does not?  And I think you said on a couple, one23

is because .4 actually goes to that, does it fit in --24

or .3, does it fit within the surrounding area of what25
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else is happening?1

But also we can look to, and I think the2

Applicant did persuasively say that the SP2 height3

limit as set up in the Chapter 5 is 90 feet.  This is4

meeting that.  It's not asking for anything5

additional.  Then, the opposition, as I understood,6

took great issue with this and although there were7

points made of the height and the mass, I don't really8

think -- it really wasn't persuasive to me.  What was9

a stronger argument for them was the use.  10

Then as you step back and you say whatever11

the regulations are, we're able to decide that perhaps12

we could have a better use than what's being proposed.13

I don't read, I don't read the Section 512.5 as having14

that indication, but rather that we are, as Mr. Mann15

you've indicated, we are to judge whether there is a16

balance of all these uses.  If it is out of balance,17

not that we need more of one thing, but rather as it's18

being proposed, is this adding on to something that's19

already too much of?  And I think it was very20

persuasively put the fact that within this SP zone,21

within this area, that there are no other hotels, so22

how could we say that this is in fact too much out of23

balance with it?24

And so certainly, I don't believe that25
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we're unaware of the arguments of tipping point, but1

I don't believe that it's persuasive for us to look at2

this to deny an application in order to hope that3

something better in terms of those in opposition, a4

better use would come in.  As we look at this, and as5

I looked at this, we're actually looking at a parking6

structure.  And Mr. Mann, you were excellent in7

putting out all of those other aspects of what the8

current condition is, how it would be impacted, and9

then how we would, in fact, look at this on its own.10

There was some testimony, the fact that11

the people coming in and utilizing that parking12

structure would have to go somewhere else.  And in13

many respects, that's true.  Would they be on the14

block on that specific street, perhaps not.  Would15

some of them change maybe their transportation16

patterns.  Perhaps so.  That again is not a definitive17

measuring point that I found that we could rely on in18

terms of assessing the success or the viability of the19

special exception.20

In terms of, excuse me, the roof21

structure, I think that's very straight forward and I22

don't need to add to your excellent analysis of that.23

I would make note that they did revise substantially24

for design aesthetic their roof structure as well as25
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the set backs.  In taking note that we would perhaps1

maybe even go further in materials to that, but I2

don't think that rose to the level of the Board3

getting into actually requiring those elements.4

So, that is what I have.  Others on that?5

MS. MILLER:  Well, you all addressed this6

pretty thoroughly.  I'm just adding my two cents.  And7

that is, in essence, I think that the ANC and the8

Foggy Bottom Association basically opposed this9

application because they'd like to see that spot used10

for residential.  You know, there's been an11

institutionalization of that neighborhood, and they12

would like more residential development.  But the13

bottom line is that that option really isn't before us14

to say no, if it meets the special exception15

requirements because we think it should wait for a16

residential.17

That's just not within our jurisdiction.18

But what we are here to do is if a special exception19

application is made and they meet the elements, then20

we should grant it.  And of course, one of the21

elements is no adverse impacts.  And I didn't see22

adverse traffic impacts, or adverse impacts from the23

size and bulk, or any of those adverse impacts.24

We give great weight to the ANC and the25
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Office of Planning, and the Office of Planning stated1

that the proposed hotel would actually improve the2

balance of uses in the area and that is actually one3

of the elements that we needed to consider.   I think4

the ANC also said that or the Foggy Bottom5

Association, one of them, basically questioned whether6

411 applied and it does apply pursuant to 537.1.7

So basically, this application meets all8

of the elements of the special exception test, so I9

would be in favor of granting it.10

CHAIRPERSON GRIFFIS:  Anything else?11

Comments?  Deliberation?  12

Well then, we do have a motion before us.13

It has been seconded.  I ask for all those in favor to14

signify by saying aye.15

(Chorus of ayes.)16

And opposed.17

(No response.)18

Abstaining?19

(No response.)20

Mr. Moy?21

MR. MOY:  Yes, sir.  The staff would the22

order from 3 to 0 to 1, motion made by Mr. Mann to23

approve the application as stated, seconded by Mr.24

Griffis, the Chair, and also supporting the motion Ms.25
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Miller, Vice Chair.  We also have Mr. Chairman, an1

absentee ballot from Mr. Etherly and he has cast his2

vote to approve the application, which gives a final3

resulting vote of 4 to 0 to 1.  We have one, the one4

is the Zoning Commission Member not participating on5

this case.6

CHAIRPERSON GRIFFIS:  Excellent.  Thank7

you very much.  Let's move ahead then.8

MR. MOY:  Mr. Chairman?9

CHAIRPERSON GRIFFIS:  Yes.10

MR. MOY:  Let me also add that, let me11

amend the vote.  We also have an absentee ballot from12

Mr. Parsons, I take that back, who is participating in13

the case.  And his vote is to approve the application.14

So what we have here is a final vote of 5 to 0 to 0.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.  Very well. We can move to 17435 then.17

MR. MOY:  The next application is 17435 of18

Gamblin and Sons Hauling.  Pursuant to 11 DCMR 3103.2,19

for a variance from the use provisions to allow a20

commercial trash and construction company having an21

outdoor yard for truck parking under subsection 330.5,22

in the R-4 District at premises 702-706 17th Street,23

N.E.  That's in Square 4510, Lot 826.  24

On April 4, 2006, the Board convened and25
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discussed the merits of the application.  After1

deliberation, the Board rescheduled its decision to2

May 2, 2006, to allow the Applicant additional time to3

revise and amend his application.  That filing was4

received by the Board and is in your case folder as5

Exhibit 30.  That is the plat of the site plan.  6

We also have a filing that was submitted7

to the Board dated May 1st, 2006, which is the8

narrative statement which goes hand in hand with the9

site plan.  And that is identified as Exhibit 31.10

Staff would note that that last submission11

is about five to six days late.  12

And that completes Staff's briefing, Mr.13

Chairman. 14

CHAIRPERSON GRIFFIS:  I'm sorry.  The last15

filing you say is late? 16

MR. MOY:  Yes, the Board had established17

a deadline of April 25th.  The narrative statement,18

which as I said is associated with the site plan,19

arrived separately under separate cover.20

CHAIRPERSON GRIFFIS:  I see.  Okay.  We21

don't have any parties in opposition to this case, is22

that correct?23

MR. MOY:  That's correct, sir.24

CHAIRPERSON GRIFFIS:  Very well.  I don't25
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have nay difficulty taking this into the record as it1

is.  Actually, the exact information that we were2

requesting certainly would have liked it to be in a3

timely manner.   Of course, we thought it was going to4

be several times previously as we had in fact set this5

for decision several times.  Now as it is here, I6

would be perfectly open to accepting it unless there's7

any opposition or concerns with doing that from the8

Board .  9

Very well.  Not noting any opposition,10

let's take into recommend continuing to go right into11

our deliberations.  As I indicated, this was it's an12

interesting case in an R- zone.  Very clear what the13

regulations set forth, and it really comes into14

programming and utilization and how this was to be to15

utilized and compliant with parking lots in the zoned16

district and the adjacent uses, I think that the17

filing can be relied heavily on in this case as it18

succinctly and directly address all of those aspects19

to be covered in the regulations in 213. 20

Most importantly, however, for my21

understanding and frankly support of this application,22

is the diagram that's drafted on the Office of23

Surveyors plat that indicates where the parking will24

be provided, how access into that parking is provided,25
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and then the location of those accessory structures to1

the parking lot will be located, and how it will be2

utilized. 3

It is pretty clear that although there are4

aspects of the regulations that won't be specifically5

complied with, the intent is 100 percent complied6

with.  Meaning, on one of these, the screening, and7

the regulations indicate certain types of screening8

and landscaping, it seems to be, and it was fully and9

appropriate in this site.  But the screening that was10

provided, that of a covered fence, was appropriate for11

the existing continued use on this.12

I would support this, the approval of this13

application with a three-year time limit as a14

condition of the special exception approval.  But let15

me up open it to others for their comment.16

MS. MILLER:  I think this does finally17

respond to what we had asked them with respect to the18

particulars about the parking lot.  I would support it19

with additional conditions that were set forth in the20

ANC, yes, the ANC 6A had actually suggested earlier on21

when we were considering this.  22

CHAIRPERSON GRIFFIS:  Okay.  Why don't you23

run through what those were?24

MS. MILLER:  And also I believe that, and25
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the Applicant also did state that they were amenable1

to these conditions.  Well, the first one was that2

their term be for five years, but you're suggesting3

three years.  That's fine with me as well.  But second4

one is that the hours of operation shall be between 75

a.m. and 6 p.m., Monday through Saturday. 6

Should I read through all of them -- I'm not7

sure what's going to happen on Sunday.8

CHAIRPERSON GRIFFIS:  Why don't you read9

those you would advocate.10

MS. MILLER:  Let me just go through the11

ones I would advocate.  Okay.  All parts of the lot12

shall be kept free of refuse and debris.  Landscaping13

shall be provided and shall be maintained in healthy,14

growing condition and in a neat and orderly15

appearance. 16

(Pause.)17

If there's another proposed condition,18

those sites shall be secured after 6 p.m.  19

CHAIRPERSON GRIFFIS:  Any other20

conditions?21

MR. MANN:  One of the things that they22

would have to comply with anyway is a certain amount23

of landscaping.  Is that correct?24

CHAIRPERSON GRIFFIS:  Yes.25
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MR. MANN:  And they've gone a little bit1

further than that and agreed to one of these2

conditions that say evergreen screening shall be3

provided along the entire periphery of the site.  Does4

that, is that redundant to the landscaping requirement5

do you think or do you think or does that take it a6

little further to respond to the needs of the7

neighbors or the requests of the neighbors?8

CHAIRPERSON GRIFFIS:  Well, I think that9

goes to the screening element.  10

(Pause.)11

I wasn't taking that they were going to12

plant the evergreen around the perimeter, but rather13

that the screening of the seven-foot fence that's14

entwined with the opaque material was the equivalent15

of this screening that would comply with the intent of16

the regulations.  But they were providing a green17

area, and an open area, and that's by the structure18

and at the edge of one of the parking spaces.19

MR. MANN:  Okay, I think that's acceptable20

just so long as they, I mean, they appear to be21

meeting the provisions of the regulations.  So that's22

fine with me.  But I wouldn't require that as a23

condition then.24

CHAIRPERSON GRIFFIS:  Okay.  There is very25
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strong evidence in terms of the maintenance and the1

free of debris and trash, but also the landscaping.2

I think that was pretty persuasive that before the3

site was in pretty bad shape, before this operator was4

actually on the site and was maintaining it very well5

up to to this time.  Obviously, we would have that as6

the insurance that it would continue as such.7

Very well.  Anything else then?8

MS. MILLER:  I'm just wondering if you get9

my opinion about whether there should be hours of10

operation set?  It's in one of the proposals by the11

ANC.  We've said it should be secured after 6 p.m.so12

far, and that might be sufficient.  I'm just throwing13

it out.  I'm not sure.  14

CHAIRPERSON GRIFFIS:  I think the hours15

should be set so that it shouldn't operate outside of16

that.  I mean, that is for the accessory parking to17

the commercial areas.  So that doesn't preclude the18

other ancillary uses of that.  So it's not as if the19

leasee of the space can't be coming in and out for20

their purposes and maintaining and cleaning the lot21

for that matter.22

MS. MILLER:  So in which case we would23

include hours of operation between 7 a.m. and 6 p.m.,24

Monday through Saturday?25
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CHAIRPERSON GRIFFIS:  I would say that we1

just put 7 to 6.  Because there was some talk about2

the surrounding churches, and maybe those who are also3

wanting to utilize that  and that's what this4

provision is for.5

MS. MILLER:  I see.6

CHAIRPERSON GRIFFIS:  That doesn't mean7

that it has to be at those hours.  But we wouldn't8

have it functioning outside of those hours.  You know,9

it could be even more narrow than that, but it10

shouldn't be larger than that.  I think the concern of11

that condition is only that it not be left wide open12

and anyone and everyone can use it.  It should be13

programmed and maintained, which is the whole intent14

of this.  And those four parking spots is really what15

we're talking about at the front entrance of it, and16

that has to be somehow accessible.  How it's actually17

programmed, I don't think the regulations tell us we18

need to get into that.  That can be programmed any way19

as long as we understand that it's not open.  There it20

is.  If it was decided that it was later in the21

evening, I don't know.  We don't need to set an hour22

of operation on it.  It doesn't make any sense to me.23

Okay, what else? 24

(Pause.)25
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I think we need to leave it up, as1

particular and specific as this is in terms of serving2

the adjacent uses, then it should be programmed for3

that.  As long as it's available for the adjacent4

uses, the exact amount, the exact time, I don't think5

we need to get into.  Okay, anything else then?  6

(Pause.)7

Very well.  I would move approval of8

Application 17435, as amended, for the special9

exception 213, with the conditions as articulated.10

Can I ask for a second?11

MR. MOY:  Second.12

Thank you very much.  Just to reiterate,13

that would mean that the condition is a timing of14

three years that would be also, Ms. Miller, if you15

wouldn't mind running down that list?16

MS. MILLER:  All parts of the lot shall be17

kept free of refuse and debris.  Landscaping shall be18

provided and shall be maintained in a healthy, growing19

condition and in a neat and orderly appearance.20

CHAIRPERSON GRIFFIS:  Yes, excellent.  Do21

you know what?  I am pausing a little bit because I we22

had discussed in the application the five-year term.23

Isn't that correct?  Is there any objection from the24

Board Members about having that as proposed?25
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MR. MANN:  No.1

CHAIRPERSON GRIFFIS:  Okay, and I note2

because that's actually the timing also that the3

Office of Planning was looking.  If there's no4

difficulty with that, then I think we should --5

MS. MILLER:  I just want to revisit the6

conditions then, because the ANC had recommended these7

conditions when this came to us in the form of a8

variance, which is a little higher standard.  But I'm9

just wondering about the security of the area, whether10

it's being secured at certain time is important.  But11

I don't want to, well I don't think we heard testimony12

about it being used after 6 p.m., so perhaps in the13

night time it should be secured.  I think that maybe14

we should put that --15

CHAIRPERSON GRIFFIS:  We could add a16

condition that when not in use and monitored it would17

be locked up, you know?  I mean, that's what they're18

trying to do. 19

MS. MILLER:  Okay.20

CHAIRPERSON GRIFFIS:  I think we're21

crafting a condition of which there isn't testimony,22

and because the leasee of the site is going to want to23

maintain the security on it, that's what his testimony24

was.  He has the accessory structure that will need to25
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be maintained and secure. 1

So I don't see this as falling into the2

difficulty of not being secure.  But that's fine.  Add3

a condition that when not in use that it be closed and4

secured.5

MS. MILLER:  Okay.6

CHAIRPERSON GRIFFIS:  I think that's fine.7

 MS. MILLER:  Okay, thank you.8

CHAIRPERSON GRIFFIS:  Excellent.  Anything9

else?  Very well.  If there's nothing else, we do have10

a motion before us which has been seconded and11

conditioned.  I would ask for all those in favor to12

signify by saying aye.13

(Ayes.)14

And opposed?15

(No response.)16

Abstained? 17

(No response.)18

Very well, Mr. Moy, if you wouldn't mind.19

MR. MOY:  Yes, Staff will record the vote20

as 3 to 0 to 2, and supported the motion by the chair21

to approve the application, seconded by Mr. Mann.22

Also in support of the motion, Ms. Miller, which23

includes three conditions, a five-year time period,24

and the other conditions as discussed by the Board. 25
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CHAIRPERSON GRIFFIS:  Excellent.  thank1

you very much.  2

Picking up speed now.  Why don't we move3

to 1744 -- oh, I'm sorry.  Oh, a summary order?  Yes,4

I don't have any difficulty in the way of those5

regulations and issuing a summary order on that, I6

think that's well said.  Thank you.  7

Let's move ahead then to 17442.  8

MR. MOY:  Yes, sir.  Application 17442 of9

Marie R. Creighton-Cabezas, pursuant to 11 DCMR10

3104.1, for a special exception to allow a three-story11

rear addition to an existing single-family detached12

dwelling under Section 223, not meeting the lot13

occupancy requirements under Section 403, rear yard14

requirements under Section 404, and side yard15

requirements under Section 405, in the R-1-B District16

at premises 4508 Van Ness Street, N.W., that's in17

Square 1560, Lot 28.18

On March 7, 2006, the Board completed19

public testimony on the application, closed the20

record, and scheduled its decision on May 2, 2006.21

The record was closed except for the Board requesting22

additional filings from the Applicant for more23

information.  As well as, let's see, allowing24

responses from the opposition and allowing responses25
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from the Applicant on the opposition's filing. 1

So in your case folders, you have the2

Applicant's filing, which is identified as Exhibit 35,3

dated April 4, 2006.  A response to the Applicant's4

filing by the opposition is identified as Exhibit 37,5

which is dated April 11, 2006.  That is signed by Mr.6

Steinberg and Mr. Hawkins.  And finally, the7

Applicants response, which is dated April 25, 2006,8

identified in your of folder as Exhibit 36.  I think9

I said that right.  Anyways, that completes that10

Staff's briefing, Mr. Chairman.11

CHAIRPERSON GRIFFIS:  Excellent.  Thank12

you very much.  We do appreciate that.  We did have13

the additional filings as he's indicated, and it was14

important to do as we've had some adjustments,15

modifications and revisions to the proposed, not the16

least of which was this bay which was showing up on17

plans but not elevations, and vice versa. 18

I think we know what we're looking at it19

this point in that last submission.  What I found was20

that the critical diagram that we wanted was the site21

plan, and that was now submitted.  It's not a numbered22

sheet, but it's in the last submission, and what was23

important for me in that diagram was to show the24

relationship to the adjacent properties.  Of course,25
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the property of which the opposition party is from. 1

To summarize, the Office of Planning had2

come in and also had recommended some revisions, that3

being of the attic extension, that I guess in their4

terminology would bring it into to character with the5

rest of the area.6

If you recall in the Office of Planning's7

report, they had the actual aerial photograph that8

documented that, that kind of character of the9

buildings that were, that's just for lack of a better10

word, but t-shaped.  And there's additions that came11

off in the roof pitches in their relationship.  We've12

had filing from the Parks and Recreation that were13

also talking about some of the drainage issues, but14

didn't rise to the level of any additional, well, we15

can address those elements as we find it persuasive in16

our own deliberation.17

The ANC, of course, did not vote to oppose18

the Application, and we have, of course, the19

participant in opposition to this application.20

Getting into this is a 223.  It's a special exception.21

It's kind of fascinating, the last filing on this,22

perhaps a little bit of, I don't know.  So much I'd23

like to say on some of these filings that were coming24

in and the comments that were bantered back and forth25
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of legitimacy and understanding and aptitude and1

authoritatively demonstrating certain other aspects.2

But I don't need to get into that too much because I3

think the Board's well aware, and specifically what we4

need to directly go into and quite frankly I would5

support the approval of the special exception, the 2236

here. 7

I think there's a couple very important8

aspects to look at.  First of all, there's the aspect9

of light and air, but also use, privacy of adjacent10

properties, especially in 223.  In 223, of course, is11

set up to provide the availability or the possibility12

of modifying non-conforming properties.  One of the13

direct non-conformity, and frankly, if it was a14

variance would probably start meeting the test of the15

variance of that being on the unique shape of this16

property.  17

But the property line in the back and how18

one calculates the rear yard, but to that, directly to19

that, let's talk about light and air. We saw just from20

the Office of Planning's photographs, but also some of21

the other documentation, the travel pattern of the sun22

and how it comes across and has a very large area and23

opening, and it is controlled by the public spaces and24

the Parks and Rec.25
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As I've said just a moment ago, the1

importance was this adjacency to the property  next2

door and how the massing of this might impact the3

neighboring property.  And I think to me, it shows4

very clearly that it would have minimal impact, and5

certainly not rising to the level of impact that would6

persuade me to not support the special exception.  Of7

course, any time you add to or create a mass, there is8

an impact.  It was not persuasively shown, however, in9

this instance, that it would be to a level of10

detriment that we could not support or I could not. 11

I think the Office of Planning's12

recommendation to drop the attic level was a good one13

in terms of just the massing and how that fits14

together in terms of the character.  And I would15

support the revised plans and the modified attic in16

this.17

With that, I'll open it up to others if18

they have any other comments on this.19

MR. MANN:  I believe that I'm agreement20

with everything that you've said.  Regarding the21

character, which is one of those nebulous things that22

we sometimes are asked to judge, I actually think that23

lowering the attic with the recommendations did change24

the character in a positive way.  And I think that it25
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was interesting to receive the response from, I1

solicited by the next door neighbors and provided by2

Mr. Hawkins, because while, of course, he's entitled3

in his, by all accounts he's a professional, he's4

entitled to his opinion, I think that it does help5

inform my perception of things, and even though I6

might disagree with him, I think that it did help me7

evaluate the addition.  I do think the addition that's8

now proposed is in character.9

CHAIRPERSON GRIFFIS:  Excellent.10

MS. MILLER:  I want to say as a11

preliminary matter that, I don't know if it's12

preliminary anymore, in the last exhibit, April 2513

from the Applicant, they did request that the Board14

strike from the record the response from Mr. Hawkins15

saying that Mr. Hawkins isn't a party.  But Mr.16

Hawkins is an architect who filed the pleading on17

behalf of a party who is allowed to file a proceeding,18

file a pleading, so therefore it would not be19

appropriate to strike this from this record.  So I20

just wanted to get that addressed if you all agree.21

CHAIRPERSON GRIFFIS:  Absolutely22

MS. MILLER:  I mean, as I stated with23

respect to the previous special exception application,24

if the Applicant meets the elements of the25
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application, it should be granted and I think that the1

Applicant does in this case.  The building does impact2

somewhat the light and air of the neighbor as often is3

the case with an addition, but it doesn't do so4

unduly, I don't believe, and the Office of Planning5

didn't believe.  6

What struck me somewhat in this case also7

was that there are these houses that are in a row, and8

each one that does an addition does affect the one9

next to it somewhat.  In this case, the opposition10

themselves had done an addition, I believe, that11

affected their neighbors' light and air on the other12

side, and that's the natural course of things.  If it13

were to be that its unduly infringing on light and air14

or privacy, then I wouldn't support it.  But that's15

not the case in this instance.  So those are my16

comments.17

CHAIRPERSON GRIFFIS:  Well, to carry on18

with that, it doesn't matter to me whether that was an19

addition on the neighbors or not.  I understand your20

point, but each would have to comply with regulations21

or come for special exception or variances.  But be22

that as it may, it's a proposed addition on the23

Applicant's site, terminates almost of the edge of the24

adjacent existing building, not to mention the25
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addition in back.  So the point being not that they1

got an addition, why can't this one, but no, but2

rather what's the impact?  3

What are we actually looking at in terms4

of the impact of light and air on one, the distance5

and separation between, I think, was substantial; but6

two, there is also the continuing of their structure7

that still captures.  And will even if the addition on8

the existing structure, will capture a substantial9

amount of light and air.  Certainly that would be10

afforded in the R-1-B Zone as it is laid out with11

these parameters.12

There was also some discussion or13

testimony regarding the home occupation use of the14

adjacent properties, and I never really understood the15

nexus of connection that we were being asked to look16

at in terms of privacy and how that went directly to17

this addition, and I'm still at a bit of a loss of how18

it actually fit into all of this discussion for the19

223. And so I frankly don't have anything to really20

address on that.  21

I don't see, I guess, I didn't see how any22

of the privacy or confidentiality was compromised or23

impacted and in any way directly way related to an24

addition to a neighbor's property. 25
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So with that, if there's nothing further1

preliminary deliberation, let's move to a motion.  I2

think it would be appropriate to move approval of3

17442, and that would be for a special exception under4

223, as this property does not meet its lot occupancy5

requirements, the rear yard requirements, or the side6

yard requirements, in the R-1-B district, and it is7

for the premises of 4508 Van Ness Street, N.W., that8

I would ask for a second.  9

MS. MILLER:  Second.10

CHAIRPERSON GRIFFIS:  Thank you very much,11

Ms. Miller.  I'll open up to any other comments or12

questions, rather deliberation on this application? 13

Not noting any other further deliberation,14

then we do have a motion before us.  It has been15

seconded.  I'd ask for those in favor signify by16

saying aye?17

(Ayes.)18

Opposed, and abstaining?19

(No response.)20

MR. MOY:  Staff would like to record the21

vote as 3 to 0 to 2.  This is on the motion of the22

Chair, Mr. Griffis, to approve the application,23

seconded by Ms. Miller.  Also, in support of the24

motion, Mr. Mann.  And we have no other Board Member25
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or Zoning Commission Member participating in the case.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you for much, Mr. Moy.  Appreciate that.  Unless3

there's any objection from the Board, I think we could4

waive our rules, regulations -- no, you are.  5

MS. MILLER:  We have a party in6

opposition.7

CHAIRPERSON GRIFFIS:  I'm sorry.  You're8

absolutely right.  We're going to need a full order on9

this which we will get out in short shrift.  That10

being said, we're making great headway into our large11

schedule for the morning.  However, I think we need to12

take a quick break at this point.  When we resume, we13

will call Application 17458, which is the Johnson14

Memorial Baptist Church.  15

After that we will go to the Jubilee16

Housing, 17456; quickly behind by 17431 of King's17

Creek; and then we will go to the Carome18

Reconsideration and then the modification of approved19

plans.  20

Questions?  Good.  Okay, we will be back21

in 5 minutes.  22

(Off the record.)23

MR. MOY:  The next application is24

Application No. 17458 of Johnson Memorial Baptist25
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Church, pursuant to 11 DCMR 3103.2, for a variance to1

allow church programs not conducted within an existing2

church building under subsection 216.3, and pursuant3

to 11 DCMR 3104.1, a special exception to all the use4

of an existing building for church programs (Sunday5

School classes and a computer training program) under6

Section 216, in the R-2 District at premises 746 Ridge7

Road, S.E., Square 5388, Lot 51.  8

On April 18, 2006, the Board completed9

public testimony on the application and scheduled its10

decision on May 2, 2006. 11

The Board requested that the Applicant12

provide proposed conditions addressing specific13

aspects of the Board's concerns and issues, or issues14

and concerns.  That filing was made on April 25, 2006,15

and is by the Applicant and that is identified in your16

case folders as Exhibit 26.  And with that, Staff will17

conclude its briefing, Mr. Chairman.18

CHAIRPERSON GRIFFIS:  Thank you very much.19

Appreciate that.  And 216 is an interesting section of20

the regulations, obviously, we're in it on this21

application and we had asked for additional22

information.  This is a structure that is not on the23

primary lot and property of the church, but it is24

across the alley.  It is a road dwelling.  Of course,25
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for clarity, the proposed use that of the computer1

training center, DOES contacted training, would not be2

allowable on its own in this zoned district, but as it3

is coming under 216, is something that we can review4

as a special exception in the R-2 District.  5

And of course, the special exception and6

the regulation, it lay outs specific criterium that7

need to be met.  It needs to be a nonprofit group that8

organizes and manages it.  There's a certain amount of9

volunteers that are to be staffing this.  There is10

also the aspect of time and then, of course, there is11

the standard special exception criterion that12

additionally need to be met and that it would not13

somehow create an undue or detrimental impact to14

adjacent surrounding areas and neighbors.15

That last is, in fact, one of the aspects16

and that was brought to our attention in the testimony17

provided by the adjacent neighbor with that last18

filing going directly to it, I think in terms of the19

trash and the receptacles and the overflow, the20

maintenance of the rear area I think has been21

addressed adequately by the Applicant.22

In terms of the noise, I think we can look23

to several things as the Applicant has proposed.  One24

is covering the flooring.  I think this is at best the25
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minimum that should be done, carpeting steps and1

floors in the areas of the first and second floors2

with, of course, pads and carpets and in programming,3

I think that's where they're going to in terms of the4

signage in the building of "please be aware and keep5

noise down" programming, really maintaining this.6

This is something that will need to function within a7

residential context, if it is so approved.8

I would also look to some of the aspects9

that we need to look at in terms of what the impact is10

when these programs will be functioning and I note11

that the computer program aspect would be from 10 to12

3 which is a fairly mid-day -- although that's not13

wholly definitive, that those are exactly what they14

are to be.15

That being said, let me open it up to16

others for other comments.17

Yes?18

MS. MILLER:  I had some concerns with this19

in that there is this programming that is in a20

rowhouse and so could really adversely impact the21

neighbors.  So I think that's why we asked for the22

supplemental pleadings so we could determine that the23

adverse impact could be addressed.24

We had some other concerns about how to25
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interpret this regulation, whether church property1

meant just the property that the church is on or2

church property owned by the church and I guess I've3

concluded that this is church property owned by the4

church, but when we asked OP this, they said that they5

were also influenced by the fact that this was6

adjacent to the church buildings.  And then whether or7

not this was a church program.  But it did seem to8

fall within the elements set forth in 216.9

So therefore, we then would go to adverse10

impacts and I think the potential is high here, but I11

would recommend that we make a lot of these12

representations of the Applicant into specific13

conditions to do our best to make sure that any14

adverse impacts are alleviated.  The neighbor didn't15

say that -- she didn't seem to come out and say there16

shouldn't be any programs there that she couldn't live17

with any of the programs and there has been Sunday18

School, I guess operating there right now anyway.  And19

so because of that experience, she is aware of certain20

of the adverse impacts and they have been identified21

and solutions put forth for them.22

So I guess I would be in favor of23

supporting the application with conditions.24

CHAIRPERSON GRIFFIS:  Excellent, thank you25
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very much.  I think you've actually addressed several1

of the specifics that I wanted to get into a little2

bit and let me just say briefly I have great trouble3

with 216; one, from the past and how we've looked at4

it; one how other jurisdictional agencies and levels5

have looked at 216 and what we actually are left with.6

That may be a little archaic, but I don't want to too7

far into the specifics, but quite frankly, 216.3 that8

says part of the church program conducted on the9

property shall be carried out within the existing10

church building(s) or structure(s).  11

I'm hard pressed to find -- I want the12

regulation to be more specific with that or do away13

with it all together.  I don't find it persuasive to14

say that just because the church owns something that15

it then is within the church building or structure16

because then it's a useless piece of writing because17

nothing would stop it from doing that except for they18

would just have to own the property.  So it can't do19

any of these programs in leased space.  20

I read it much more as this was written,21

in a much more traditional sense that places of22

worship were one structure deposited on large land or23

not necessarily large land and that the programs were24

going to function within those, essentially primary25
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functions, not go out and acquire other issues.1

But again, the regulations are silent on2

that and whether we actually have that jurisdictional3

element, I'm not sure, but I will move on from it4

because there isn't any more definitive nature5

forming.6

I think we dispense with very quickly at7

the beginning that they didn't meet the threshold test8

of a variance for the increase of time which is, of9

course, required in a 216.7.  It's three years and10

therefore we wouldn't have the discretion to increase11

that time, but would have the discretion to approve it12

again when it came forward with another special13

exception.14

The other difficulty I have with 216 is15

what is a church program?  I think perhaps our16

regulations ought to help us figure that out because17

there's absolutely no way that we'd even be able to18

begin to say -- I mean everyone thinks that they know19

what it is and common sense might tell us, but you20

know, we haven't frankly, I think, been tested far21

enough along or certainly it isn't definitive that the22

regulations lay out what it is or is not.  You know,23

is a governmental contract and program a church24

program or is it not?  I don't know.25
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However, then, we're just left -- and Ms.1

Miller has indicated it is true that we need to look2

at the impacts and that the special exception should3

be conditioned to mitigate any potential impacts for4

that.  So with it, I think it is appropriate to move5

ahead under a motion and we can continue our6

deliberation on this and I would be open to hearing a7

motion.8

I think we're all in favor of moving ahead9

with this and I would move approval of the special10

exception under 216.  This would be for the Johnson11

Memorial Baptist Church and that would be able to12

operate the computer training center for up to 10 to13

15 students at the 746 Ridge Road, S.E. and I would14

move denial of the variance for the increased time15

outside of that stipulated in the 216.7.16

MS. MILLER:  Second.17

CHAIRPERSON GRIFFIS:  Thank you very much.18

I think we can get right into the conditions on this19

and let me just preface the fact in my motion I didn't20

include the Sunday School operation because quite21

frankly in my reading of this, even though the22

regulations leave me alone with trying to figure this23

out, I don't look at and it is my personal opinion and24

knowledge of the zoning regulations that Sunday School25
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doesn't seem to be a church program.  It's not1

something that's done independently of the church, but2

rather it is of a principal function of having3

children in places of worship and so I don't think4

that that would fall under a special exception.  5

I don't know any other church or places of6

worship in the entire city that comes in every three7

years for a special exception to approve the Sunday8

School operations in their building or structure, so9

I don't think that we would necessarily -- I don't10

think we need to look at that at all in this11

circumstance, but rather it's for the program itself.12

That being said, I think the conditions,13

one, as advertised, I think we will look at no more14

than 15 participants in the computer training and I'll15

open it up for other comments or -- the Office of16

Planning recommendations also, that was talking about17

the training program.  The difficulty was the numbers18

that were going -- I have training was 20 and 4019

students, I think was Sunday School.  I wasn't quite20

clear on the exact numbers of it, although advertised21

it's fairly clear of what it says.22

MS. MILLER:  Where do you see it23

advertised for 15 students?24

CHAIRPERSON GRIFFIS:  Didn't I?25
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(Pause.)1

CHAIRPERSON GRIFFIS:  Maybe not.  Maybe2

it's in their filing.  In the prehearing statement,3

they -- in their nature of relief sought of April 18,4

2006.  I was just referring to that which indicated5

the special exception the community computer training6

center for 10 to 15 students and instruction on the7

premises.   As advertised, it doesn't, you're8

absolutely right, indicate that.  But then in their9

last filing, it actually goes to participants 10 to 1210

students.11

MS. MILLER:  Really?12

CHAIRPERSON GRIFFIS:  The very last filing13

with the mediation of conditions and their chart of14

program location, time and participants.  Up to 4015

students, which will be the Sunday School operation.16

I think we somewhat addressed that which is -- I mean17

the point to be, the point is we can look at location18

for the computer programming which I think is19

appropriately set up in the basement and they20

indicated that it would be and the primary functioning21

of that training would happen in the basement area and22

that's where the computers would be and I think that's23

appropriate to confirm.  24

The timing of 10 to 3, they've indicated25
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that that is still in negotiation and I think that --1

I'm a little perplexed on that.  I think it's2

appropriate to have it within normal business3

operating hours, so if it was 9 to 5, I think that's4

certainly -- I think it raises to a different level.5

I think it becomes an evening program.  I didn't think6

there was any evidence in the record that indicated7

that that might be a possibility.8

Yes?9

MS. MILLER:  It's hard to know, you know,10

which way this 10 to 3 is being negotiated, but I11

don't know that I would want a standard just because12

of the fact that it's in a rowhouse and maybe the13

people next door -- I don't know.  She may go to work,14

she may not go to work.  She may work in her home. It15

may be disruptive while they're there, so I guess I'm16

of the tendency to craft this pretty narrowly because17

of that as opposed to broadly.18

CHAIRPERSON GRIFFIS:  Okay.  19

MS. MILLER:  More broadly.  Without20

further information. 21

I just am wondering, I was looking at this22

chart.  Do you know what this 10 to 15 persons for23

church activities is referring to?24

CHAIRPERSON GRIFFIS:  We didn't have a lot25
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of testimony in the record about what other church1

activities were going to take place there.2

MS. MILLER:  So we're basically looking,3

I think, at approving this computer program use, not4

church activities in general?5

CHAIRPERSON GRIFFIS:  That's -- I --6

right.   I take church activities as incidental to the7

principal use.  It part and parcel.  I mean they had8

talked about not just activities, but actually storage9

of materials from the church there and so it's, you10

know, pretty bad.  That's what it is.11

MS. MILLER:  Okay.  So I guess in reading12

this narrowly and also -- but chronologically, if the13

last pleading we have which also reflects a discussion14

with the neighbors of 10 to 12 students and I would15

put the max as 12.  I would recommend that.16

CHAIRPERSON GRIFFIS:  Okay.  So subject to17

approval under Section 216, as amended, with a18

condition that this would comply with the regulations19

that it will be for three years, that it would be for20

the computer programming located in the basement,21

primarily in the basement and the operating hours of22

10 to 3 for up to 12 students.23

MS. MILLER:  Why isn't it solely in the24

basement?25
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CHAIRPERSON GRIFFIS:  They've got to come1

in the front door.2

MS. MILLER:  The program will be conducted3

in the basement.4

CHAIRPERSON GRIFFIS:  Right.5

MS. MILLER:  Okay.  We can get into trash6

pickup.  Trash pickups will be on Mondays.7

CHAIRPERSON GRIFFIS:  I don't think we8

ought to designate a day.9

MS. MILLER:  Well, it was important, I10

think.  Maybe it's not that -- related to the program11

though, but it was important because Sunday when they12

have church activities and Sunday School which is not13

the program per se, but they generate a lot of trash.14

So that's why it's important, but it's not necessarily15

related to this program.16

CHAIRPERSON GRIFFIS:  I think it is17

related to the functioning of the house.  I don't have18

any difficulty -- let's just make it definitive.  For19

instance, I think the condition might be that the area20

of trash storage for pickup will be free and clear of21

debris or some sort of language that doesn't dictate22

exactly the day it's picked up.23

MS. MILLER:  It was a significant --24

CHAIRPERSON GRIFFIS:  I know it's25
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significant to keep it clean.  That's fine.  As their1

own indication, the abatement, Monday pickup.  We can2

take up all six of those elements, if you'd like.  I3

don't have any difficulty with that.  Inspect their4

own property once a week.  Replace current receptacles5

with larger receptacles.  Build an enclosed shed that6

houses trash receptacles.  Place a fence around the7

receptacles to act as a barrier from scavengers.  I8

think we can adopt all of those under a condition9

dealing with the trash  pickup.10

Mr. Mann?11

MR. MANN:  Well, except that they don't12

all have to do with trash.  Replacing -- never mind.13

I think maybe it does have to do with trash and I was14

misreading it.15

CHAIRPERSON GRIFFIS:  Yes, I think they16

all do.  I mean it's just the storage and the pick up17

and then keeping it clean.18

MS. MILLER:  Now we get to noise.19

CHAIRPERSON GRIFFIS:  Right.  20

MS. MILLER:  And that is that the21

Applicant would carpet the steps and the floor area on22

the first and second floors.23

CHAIRPERSON GRIFFIS:  Right.24

MS. MILLER:  And the Applicant will use a25
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noise-absorbing carpet pad on the floors and steps.1

CHAIRPERSON GRIFFIS:  Right.  2

MS. MILLER:  The last one is that signs3

will be placed in strategic areas throughout the house4

reminding guests to avoid loud talking and excessive5

noise.6

CHAIRPERSON GRIFFIS:  Okay.  7

MS. MILLER:  Parking.  There's a8

recommendation that persons participating in the9

computer program during daylight hours should be10

requested to park in the church parking lot.11

CHAIRPERSON GRIFFIS:  That's not such a12

hard hitting condition we're used to crafting, but I13

mean -- why don't we make it a condition that the14

church, the parking lot on the church lot will be15

available for participants in the training program?16

MS. MILLER:  Okay, yes.  That's good.17

CHAIRPERSON GRIFFIS:  Okay, anything else?18

Any other comments?  If there are no further comments19

then we do have a motion before us that has been20

conditioned.  The motion has been seconded.  I asked21

that all in favor signify by saying aye.22

(Ayes.)23

Any opposed?24

(No response.)25
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Abstaining?1

(No Response.)2

Mr. Moy?3

MR. MOY:  The Staff would record this vote4

as 3 to 0 to 0, on the motion of the Chairman to5

approve the application with conditions and to deny6

the variance for the increased time period under7

Section 216.7.  Also in support of that motion, Ms.8

Miller -- rather, Ms. Miller seconded the motion and9

in support the motion, Mr. Mann.  That's three.  We10

have also two absentee ballots, one from Mr. Etherly11

and Mr. Jeffries.  Both have voted to approve the12

application with such conditions as the Board may13

impose.  So that would give a final vote of 5 to 0 to14

0.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.  17

Mr. Moy, if I'm not mistaken, I've just18

been handed the absentee vote of Mr. Etherly.  I just19

wanted to make note of his comment that he wrote in on20

his absentee.21

MR. MOY:  Yes.22

CHAIRPERSON GRIFFIS:  It said that he23

supports the conditions, especially as pertains to the24

hours of operation, trash pick and number of patrons25
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on premises at a given time which obviously squarely1

falls within those that were established and discussed2

by the Board.3

Very well.  Thank you very much and let's4

continue and call the application of 17456, I believe5

is next on the agenda?6

MR. MOY:  Yes sir.  That is application7

17456 of Jubilee Housing, Inc., pursuant to 11 DCMR8

3103.2, for a variance from the off-street parking9

requirements under subsection 2010.1, and pursuant 1110

DCMR 3104.1, for a special exception to allow a child11

development center, that's 50 children and 16 staff,12

under Section 205, in the R-5-B District at premises13

2525 Ontario Road, N.W., that's in Square 2565, Lot14

805.  15

On April 18, 2006, the Board completed16

public testimony on the application and scheduled its17

decision on May 2, 2006.  The record was closed,18

except for filings from the Applicant to provide19

additional information addressing elements of the20

child development center.  That filing was submitted21

to the Board, Mr. Chairman, on April 25, and as22

identified by the Applicant, and as identified in your23

case folder as Exhibit 37.  That completes the Staff's24

briefing, Mr. Chairman.25
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(Pause.)1

CHAIRPERSON GRIFFIS:  I'm sorry, did you2

mention something of a last filing?3

MR. MOY:  The only filing here mentioned,4

Mr. Chairman, is the filing from the Applicant, which5

was requested by the Board.6

CHAIRPERSON GRIFFIS:  Okay, is there any7

other filing?  8

MR. MOY:  No, the record was closed.9

CHAIRPERSON GRIFFIS:  Right.  Indeed.  10

MR. MOY:  We did have a filing, a mailing11

into the record, but that's going to be returned to12

the originator of that filing.13

CHAIRPERSON GRIFFIS:  Excellent.  Okay.14

So we have everything that's requested, the record is15

closed, therefore no other additional information was16

accepted for the Board's review and deliberation.17

Let's move right in, then.  18

Clearly, there is an establishment under19

205 for the child development center.  We had some20

discussion, substantial discussion, on how it was21

going to be utilized and laid out.  There's indoor22

space.  Of course, there's exterior space which I23

think that's under some interest for discussion.  We24

also heard some testimony and opposition regarding25
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that outdoor space.1

We will be discussing the need to set2

directly the number of staff, the number of children3

at one time also, and an enrollment number.  I would4

make note that we asked the direct question of how5

many children would be enrolled, because they were6

looking as this as just establishing, they're7

establishing differing types of programs and they had8

talked about and as they have submitted, there's only9

40 anticipated students right now on site and I think10

it's 12 infants, 12 toddlers, and 16 other, not that11

they classify them as other.12

So 40 is there, but we're talking about a13

fixed number.  So where is this enrollment coming?  I14

think it's very important to understand, of course, is15

how we break this down, that the enrollment would be16

as if there are three classes are half-day, they're17

obviously are not repeating the same children, so the18

enrollment is a much larger number than the actual on-19

site at one time. 20

That being said, we would also look to the21

time that was the operational time of the day care22

center.  There was some substantial testimony and23

opposition of the current trash receptacle area and24

the cleanliness of it and the maintenance of it, not25
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to mention some graphic testimony about the rats1

coming across from the restaurant across the street.2

But we don't need to digress too far into those3

details.  The importance is, of course, how that's4

actually impacted with the day care center and what is5

going to be made to mitigate those aspects, and then,6

of course, the noise aspects for the exterior area. So7

with that, let me open it up to initial deliberative8

comments.9

MR. MANN:  I would be happy to start with10

my observations regarding the noise.  We heard11

testimony that there were concerns that this is going12

to create a lot of noise to the adjacent properties.13

I think that those concerns are actually pretty valid.14

I mean one could imagine what the potential impacts of15

a day care center could be on neighbors, particularly16

at times when their windows are open and what not.17

But by the same token, I also don't think18

that was -- hadn't been a previously thought through19

by the Applicants.  In fact, in their application they20

designed it with some noise attenuating materials, or21

at least are going to attempt to have the placement of22

wooden fences in a way that would baffle sound and23

there is going to be rubber mats, and there's going to24

be soft materials in the play areas.  I think that was25
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done, we heard it was done, at least partially, as1

noise mitigating impacts.  2

One of the things that we could also take3

into consideration, perhaps when we come to4

deliberation, is you know one of the reasons why we5

have this process is periodical evaluation of these6

things.  I mean, we could always put a time limit on7

this and reevaluate it in a couple of years and see8

whether or not there are noise impacts.  But my sense9

is they've gone to some length, and have taken into10

consideration the anticipated noise and I think that11

it might suffice and might be worth reevaluating down12

the road. 13

CHAIRPERSON GRIFFIS:  Excellent.  I think14

that's very well said.  Talking about timing, did you15

want to, well, there it is.  Others?16

MS. MILLER:  I guess similarly that the17

one issue that really stands out in my mind with the18

noise issue is we certainly heard from the Beverly19

Court Cooperative, who are right next door, and that20

if there was a lot of playing going right in this open21

area next door to them that that would be disruptive22

to many of the residents who are at home at the day23

time.  And it's a hard balance to figure out allowing24

children, some children to be outside on their25
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property, but at the same time, not bringing adverse1

impacts to the neighbors by loud noise. 2

I think this was one where I really had to3

struggle with, but we heard testimony that there are4

other play areas, playgrounds, that Jubilee Housing5

can bring the children to for playing and I think that6

that is great and should be encouraged.  But on the7

other hand, I think that they still should not be8

disallowed from the using their property to go9

outside.  10

It seems like it would be obvious, but we11

can see whether we need a condition or not to have --12

the children certainly would be supervised there, so13

hopefully the supervisor would keep noise down and14

they would be good neighbors and it's a small area, so15

I wouldn't imagine there would be a lot of children16

there at one time, but maybe that's something that we17

can deal with.  But otherwise, I think that they have18

met the criteria here.19

CHAIRPERSON GRIFFIS:  Excellent.  Anything20

else?21

Very well, if there's nothing else22

directly on that, I think we can move ahead.  Take23

note that the Office of Planning was recommending24

approval and it was Exhibit 29.  The Department of25
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Health are recommending approval as it was referred to1

the Department of Health.  The ANC was also supportive2

of the application.  3

I think there was excellent testimony4

regarding the potential adverse impact of noise5

created.  I think both Mr. and Ms. Miller addressed it6

quite well in terms of what would be the level of7

potential of adverse or detrimental impact of noise.8

I think several strong things that make it9

less persuasive that that should be denied or not10

used, actually, and that's first the proposed, which11

obviously will have to be built if this is approved,12

the proposed scaping of the area.  That is the13

landscaping, what they've called somewhat humorously14

but the tricycle track.  It's actually rubber paving.15

It seems to me to be exactly the kind of playground16

paving for impact.  That, to me, is going to be a17

noise-deadening aspect to that.18

The play area with the wood chips, the19

sand box, the other play areas in the rear, I think20

have less impact on the adjacent property than this21

tricycle area.  And then I started looking at the22

actual functioning of the tricycle area.  There's an23

existing retaining wall there.  There's an existing24

ramp that there's as is indicated in the document.25



117

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

The point being it's a very small area.  It's actually1

that is the smallest area of the opened area which2

raises it to another quick level.  But with that, who3

is going to be using that space and I think that if4

you look at the age of the groups that may well be out5

there, I think as Ms. Miller indicated, the numbers6

and the ages with the fact that they will have to be7

monitored, they're not going to be out there on their8

own.  There will have to be somebody, an adult on the9

open area.  I think that it will be maintained in10

somewhat of a very happy, pre-school or daycare11

environment, but certainly not something that I found12

in the evidence presented that would be overly13

burdensome in terms of noise created.14

The other aspect, there was testimony in15

the record that there are adjacent outside areas.  I16

think they will need to go to other areas,17

substantially.  I look at these as function areas.  In18

fact, the way they're laid out, as these will be19

short-term kind of step out areas to get quick20

recreation during the day, but not for long periods.21

I can't imagine that there would be 12 children out in22

this small wooded chip area for long periods of time.23

They probably, frankly, would just get bored.24

But that being said, I think the program25
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in some respects in this application, the diminished1

size creates the potential for adverse, but it also2

ensures the fact that it won't create an adverse3

impact because, as I say, I don't think the4

utilization of the spaces will be conducive to5

creating long periods of large noise activity.6

And the servicing, I think, is well done.7

In terms of Mr. Mann, I don't know if you mentioned it8

fully, your comments, but in terms of the fencing and9

also there was a potential of flower boxes and such10

that might diminish.  I think that would be somewhat11

of a fairly limited return in terms of impact and I12

think it would be certainly nice in terms of animating13

the back area, but I don't think it's something that14

actually would be persuasive to me to make a condition15

out of it.16

In terms of the parking requirement, I17

think it's a very persuasive presentation regarding18

the variance from the off-street parking of 2101.1.19

As this is calculated, it's impossible to provide20

compliant parking spaces without actually removing the21

existing structure that the site itself is22

substantially full.  There is, as indicated, a curb23

cut in an area that was perhaps at earlier times24

utilized and that is not being asked to be counted25
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towards the parking requirement and I believe that1

that is very appropriate not to count that.  2

So in terms of the unique aspect of this,3

the larger building and existing structure certainly4

create and the formation of it with it.  It's U-shape5

and it's extending close to the side property line,6

certainly create practical difficulty in providing7

additional parking, unless you parked in the center8

court or removed portions of the building and I think9

each on its face show its practical difficult and10

whether that would impair intent of the Zoned Plan Map11

or the public good.12

I don't think there's been any evidence13

that, in fact, it would rise to the level of impairing14

the Zoned Map Plan or public good.15

Mr. Mann, anything additionally?16

MR. MANN:  No.  First of all, wasn't there17

was some talk of a lay-by or was that dismissed as not18

necessary?19

CHAIRPERSON GRIFFIS:  Oh, an excellent20

point.  They were going to utilize that, that curb cut21

as the one area for drop off and we had talked about22

them not requesting a full, another full parking23

dimension like 10 feet in addition to that, but maybe24

five on each side that might be able to maximize the25
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parking, so yes, I'm glad you bring that up.  It is1

also a reinforcing element in the application that2

they would be looking to get that.3

Yes?4

MS. MILLER:  Just with respect to the5

variances, I'm not sure you characterized the first6

prong which is the exceptional condition, even though7

you discussed it.  I just want to say that for the8

record that as Office of Planning said that the9

exceptional condition is that the lot is approved with10

the building, which occupies the entire lot, which was11

constructed before the zoning regulations were12

adopted.  So there's that.  Which leads right into the13

practical difficulty of not being able to put it14

anywhere because it occupies all that space.15

CHAIRPERSON GRIFFIS:  Excellent.  It has16

been mentioned that has no alley access, so we're only17

looking at coming from the front of the building. 18

Okay, anything else?  19

Very well, let's grant some conditions20

then if there aren't any opposition to the21

application.  22

Mr.  Mann has indicated timing in his23

opening remarks.  Comments?  Did you have a time you24

wanted?25
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MR. MANN:  I would propose three years.1

That gives adequate time for the program to get up and2

running and then, you know, the impacts can be fully3

assessed after that period of time.  4

CHAIRPERSON GRIFFIS:  Okay.5

MS. MILLER:  Yes, I would concur.  If6

there is a noise problem, it shouldn't go on much7

longer than that.  And that's enough time for them to8

work it out.  9

CHAIRPERSON GRIFFIS:  Additional?10

(Pause.)11

MS. MILLER:  The number of students?  I12

think we have here 50 on-site at one time, but the13

enrollment can be 150.  14

CHAIRPERSON GRIFFIS:  That's what was15

proposed by the Applicant.  Any difficulties with16

that?  Okay.  17

(Pause.)18

MS. MILLER:  In the last filing, the19

Applicant proposes 16 staff members.  20

CHAIRPERSON GRIFFIS:  Right.  Next?21

MS. MILLER:  Well, they divided.  I don't22

know if we want to get into that detail or not.  It23

says that the Applicant envisions that the center will24

have 12 infants, 12 toddlers, and 16 pre-schoolers on-25
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site at any one time.  1

CHAIRPERSON GRIFFIS:  Yes, I didn't see2

why we were looking at that.  That's additional3

information that actually only adds up to 40.  But the4

point is that they're anticipating opening up, and5

we're setting up other aspects of it as it was6

proposed.7

MS. MILLER:  Right, I agree.  So I8

wouldn't put that as a condition. 9

CHAIRPERSON GRIFFIS:  Time?10

MS. MILLER:  Time.  It says core operating11

hours between 9 a.m. and 5 p.m. Monday through12

Saturday. 13

CHAIRPERSON GRIFFIS:  Okay.14

MS. MILLER:  Drop-offs are before and15

after that.  Okay, 9 to 5 operating hours.  Drop-off,16

they said, can occur as early as 8 a.m. and pick-up17

may extend to 6 p.m. 18

CHAIRPERSON GRIFFIS:  Right.19

MS. MILLER:  Administrative presence will20

extend until 7 p.m.  21

CHAIRPERSON GRIFFIS:  And then we had the22

two other programs that were being proposed, and they23

had differing hours.  24

MS. MILLER:  Where do you want to go with25



123

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

it, it starts operating from 9 to 5.  Do you want to,1

you know, go into those extended times or is it not2

necessary?3

MR. MANN:  How could it not be necessary?4

I mean, we end up with a 24-hour operation, in which5

case then why would we limit the time at all?6

MS. MILLER:  Right.  You're saying it's7

not necessary, so then the administrative presence at8

7 when we may be going into later hours?9

MR. MANN:  Yes.10

MS. MILLER:  Yes, okay.  So the operating11

hours of this day care is 9 to 5 as of now.  Then12

there be --13

MR. MANN:  But why would put that as a14

condition --15

MS. MILLER:  Then it would be 24 hours?16

MR. MANN:  When there's no evidence to the17

record that an official might allow it to be 24 hours.18

I haven't heard any opposition to that proposal yet.19

MS. MILLER:  I guess I interpret this as20

a daytime program that's from 9 to 5.   That's one21

program.  And then they may have an evening program22

which would be from 6 to 12.  It may happen between 523

and 6.  I think that's the problem.24

CHAIRPERSON GRIFFIS:  The question is25
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whether we need to regulate the timing of it, because1

I think Mr. Mann is exactly correct that it's2

anticipating them and as being proposed, although they3

don't have up and running the differing functions4

immediately, it's being proposed as they would have5

essentially 24-hour day care. 6

MR. MANN:  I think maybe your concern that7

there could potentially be impacts associated with a8

24-hour operation and that by putting some hours on9

it, it might somehow mitigate the noise that we were10

talking about from children playing outside?11

MS. MILLER:  You know, we don't have very12

much information on the evening program at all.  And13

I don't think that that program really envisions this14

50 children at the center.  I think that's what this15

9 to 5 program does envision.16

CHAIRPERSON GRIFFIS:  I disagree.  There17

are three programs proposed, 50 on-site but enrollment18

of 150.  It seems to make sense that they may well be19

looking at placing at this being a similar number in20

all of them, although the day program may have an21

enrollment of 60 or 70, and 50 on-site at one time22

would depend on its function.23

There didn't seem to be any testimony in24

the record in terms of adverse conditions that would25
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be proposed.  Obviously, the overnight are not going1

to have children playing outside, or one would2

certainly say obviously.  And the evenings I would say3

the same.  I mean, it seems like we ought to look at4

that as having actually lesser impact in terms of the5

facility and adjacent properties outside of the6

traffic that might be created with all of that in and7

out.8

However the testimony of the Applicant is9

indicating that they are drawing from the area and10

giving priority to those residents in the building and11

in the Jubilee Housing.12

MS. MILLER:  Okay, so you're suggesting13

let's just not get into the hours?  Right?14

CHAIRPERSON GRIFFIS:  I think we need to15

make a statement at least in the filing or some sort16

of acknowledgment, the fact that they're proposing17

three differing program times, three different18

programs.  But I don't think it's within the condition19

because I'm not sure that there's anything that we're20

actually regulating or conditioning that relates to21

those.22

MS. MILLER:  No, I would agree.  It's not23

as if the ANC or OP has suggested that there be a24

condition.  So I think yeah, and the order can25
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describe what their hours are intended to be.1

CHAIRMAN BURGER:  Okay.  Next on the trash2

removal and cleanliness program.  Did you want to get3

into that?4

MS. MILLER:  They're suggesting that trash5

pickup will be provided by third party professionals6

three times per week.  Additional pickups will be7

arranged as needed.  The trash area will be cleaned8

daily, including regular disinfection.9

CHAIRPERSON GRIFFIS:  We can adopt those.10

MR. McCARTIN:  Okay.11

CHAIRPERSON GRIFFIS:  What's next?12

MS. MILLER:  The fencing, is that in the13

plans that we're going to be approving?  Okay.  In14

addition to the fencing that may be shown on the plan15

they say that the Applicant will investigate the use16

of padding along the fence to protect the children and17

to absorb noise created by them.  18

I didn't know whether there was something19

you were aware of that we should be requiring the20

padding, but no.  They'll investigate that.  All21

right.22

Paving.  Can you tell me if this is in the23

plans, paving at the entry poured in place, place24

scored concrete will provide an impervious surface for25
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the day-to-day entry walking from the street to the1

facility.  Typically, in the play areas wood chips2

will be a soft and permeable surface.  I mean when you3

were discussing, Mr. Chairman, you were discussing the4

noise, you said that they were going to be using these5

materials.6

CHAIRPERSON GRIFFIS:  The plans say the7

rubber paving will be in the tricycle track area.  We8

have the wood chips in the play area as shown.9

MS. MILLER:  And do we see the planter box10

concrete pavers set in sand?11

CHAIRPERSON GRIFFIS:  Yes, I'm not so12

concerned about that.13

MS. MILLER:  Not as a condition.  Okay.14

Tricycle area is shown with the rubber paving?15

CHAIRPERSON GRIFFIS:  Right, we've got16

that.17

MS. MILLER:  Okay.  At the trash area,18

concrete slab on grade will be provided to allow for19

the daily cleaning of this area.20

CHAIRPERSON GRIFFIS:  Right.21

MS. MILLER:  Should we put that as a22

condition?23

CHAIRPERSON GRIFFIS:  Yes.24

MS. MILLER:  Okay, let me put that with25
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trash.  1

Lighting is the next one.  Wall-mounted2

yard lights will provide illumination of the grounds3

and security for the building.4

The next one is the lights may be5

supplemented with low walkway lights for special6

effect.  7

CHAIRPERSON GRIFFIS:  That's fine.  We8

don't need to condition that.9

MS. MILLER:  Each door opening will have10

a light for security.  They're doing that.  Do we need11

to add as a condition the wall mounted yard lights for12

security?13

CHAIRPERSON GRIFFIS:  No.14

MS. MILLER:  Okay.  That's it from the15

Applicant's pleadings.16

CHAIRPERSON GRIFFIS:  Excellent, any other17

conditions, recommendations from the Board's18

perspective?19

MS. MILLER:  The ANC didn't have any20

proposed conditions.21

CHAIRPERSON GRIFFIS:  Very well.  If22

there's nothing further, no other conditions?23

MS. MILLER:  No, I don't see any from24

Office of Planning either.25
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CHAIRPERSON GRIFFIS:  Indeed.  Any other1

aspects we didn't address directly were covered by the2

testimony in hearings of the entrance and exits and3

the drop off and pick up area, I think has been well4

done in terms of putting it on the side of the5

existing and adjacent building that has no6

fenestration, a solid wall there.  And there's outside7

seating, but it's also covered so that people can be8

in that area for pick up.  If they're early, they're9

just waiting for their children to come out.10

Okay, very well.  Is there anything else11

then to deliberate on in this case?12

If there's nothing further, is there a13

motion?  I would move approval of Application 17456,14

Jubilee Housing and that would be pursuant to Section15

205 special exception to establish a child development16

center as outlined and conditioned in our order and17

also in the variance for the off-street parking18

requirements under 2101.1. 19

I would ask for a second.20

MS. MILLER:  Second.21

CHAIRPERSON GRIFFIS:  Thank you very much.22

This, of course, would be at the premises of 252523

Ontario Road, N.W.  I think we've deliberated enough24

on this in the details and also on the conditions.  I25



130

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

think everybody is fairly clear the fact that the1

special exception criterion have been laid out, that2

they will meet that or we have conditioned those3

aspects, reduce or eliminate any potential for adverse4

impact, the largest course being that of outside --5

the potential creation of the noise and disruption to6

the adjacent neighbors.7

This is actually a very unique application8

in terms of the hours and operations we heard.  We9

can't go deeply into it as it's getting late in the10

day, but it's an important aspect to talk about.11

Their parents are working night shifts and are able to12

spend the days with their toddlers or infants and then13

obviously need child care in the evening.  It's a14

fascinating aspect that they're obviously looking to15

try and address.16

With that then we do have a motion before17

us.  It has been seconded and conditioned.  I would18

ask that all those in favor signify by saying aye.19

(Ayes.)20

Opposed?21

(No response.)22

Abstaining?23

(No response.)24

Very well.  Mr. Moy, if you wouldn't mind?25
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MR. MOY:  Staff would record the vote as1

3 to 0 to 0.  This was on the motion of the Chair to2

approve with conditions as stated from the Board which3

includes a period of three years; seconded by Ms.4

Miller, the Vice Chair.  Also supporting the motion is5

Mr. Mann.  We have two absentee ballots, Mr. Chair.6

One from Mr. Etherly and one from Mr. Jeffries, both7

are in support of the motion to approve the8

application with such conditions as the Board may9

impose.  Mr. Jeffries has a comment.  Mr. Jeffries10

reads "I still have concerns about Section 205.5 as it11

relates to where the play lot is situated and noise12

being objectionable to neighboring residents.13

However, Adams Morgan is densely populated with lots14

of vehicular traffic.  Much of the noise created by15

the children using the play lot should be mitigated by16

the general noise level of Adams Morgan."  So that17

would give a final vote, Mr. Chairman, of 5 to 0 to 0.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much, Mr. Moy.  Let's move ahead then.  Let's20

move on to Application 17431.  Is that correct?21

MR. MOY:  That's correct, sir.  17431 of22

King's Creek, LLC, pursuant to 11 DCMR, 3104.1 and23

3103.2, for a special exception to allow a building24

height of 50 feet in the Reed Cooke Overlay under25
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Section 1403, and a variance to permit an addition to1

a nonconforming structure under subsection 2001.3, a2

variance from the floor area ratio requirements under3

subsection 402, and a variance from the court4

requirements under Section 406, to allow an addition5

to and conversion of an existing building for6

residential use in the RC/R-5-B District at premises7

2329 and 2335 Champlain Street, N.W.  That's in Square8

2563, Lots 103 and 816.9

On March 14, 2006, the Board completed10

public testimony on the application and scheduled its11

decision to May 2, 2006.  The Board allowed responses12

from the parties to filings by the Applicant,13

specifically as relates to computations to the14

economic feasibility of the project and rebuttal15

statement from the Applicant and draft findings of16

fact.17

The only filing submitted to the Board,18

Mr. Chairman, is by the Applicant, dated April 25,19

2006 and that is identified in your case folders as20

Exhibit 53.  And that will conclude the status21

briefing, Mr. Chairman.22

CHAIRPERSON GRIFFIS:  Excellent, thank you23

very much, Mr. Moy.  Let's get quickly into this.  I24

think we have a lot of ground to cover on this25
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application as Mr. Moy has amply made out all those1

submissions.  2

Let's start with the top.  We have a3

letter of support from the Jurisdictional Council4

Member, Mr. Graham, Councilor for Ward 1, Council5

Member, that is. 6

Office of Planning is recommending that7

the variance for the court width and lot occupancy be8

approved, the existing conditions and variance for9

increased FAR expanding nonconforming structures be10

denied.  Their reports, we'll soon get into a little11

bit further, one of specificities is Exhibit No. 31.12

We do have the ANC which has supplemented its reports13

in differing exhibits, 45 and 30 which was moving for14

approval of the area variances and was taking no15

position with the special exception which, of course,16

went directly to the height of which is allowable at17

40 and the request is to increase to 50.  That is, of18

course, regulated under the Reed Cooke Overlay Section19

1403.20

We have an opposition, party in opposition21

from the adjacent neighbors to Exhibit 28.  They are22

filing an additional filing and testimony and case23

presentation that we have and we have numerous24

testimonies from the surrounding area -- there it is.25
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I think the Board is fairly familiar with1

this site.  Some of us sat on the previous application2

of which I find no real bearing on this one, except3

for perhaps reference in our own deliberation or4

understanding of the site.  I don't really know how5

the Board wants to proceed into this, but perhaps we6

should take this individual analysis or maybe into the7

larger context.  8

I think in terms of what I see as I think9

very straight forward, the lot occupancy I think is10

pretty clear and also the conforming court width11

requirements.  Clearly, we have a unique aspect here12

in regards to those positions.  We have the existing13

structure which is a given lot occupancy on the site.14

We have with that structure in order to animate some15

of the lower levels an increase in the court width or16

the depth, but not by the rising of a building, but by17

a decreasing the floor level which obviously increases18

the requirements of the width. 19

Each of these, I think, is very straight20

forward in its persuasiveness of uniqueness in terms21

of extraordinary condition that being the existence of22

the building and the practical difficulty in23

compliance, I think, is pretty straight out of that24

practical difficulty.25
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I'll leave it open and leave it there for1

others  to begin on the other elements unless you2

would want me to proceed with it, but I'll open it up3

for other comments.4

MS. MILLER:  I guess what I'd want to do5

is address the variance test first and to some extent6

some of the criteria of all the variances that are7

requested.  If you don't think they apply, some we can8

pull them out.9

The first being uniqueness or exceptional10

condition or situation, and I think that in this case,11

I think the case has been made that it's unique in the12

sense that it's a commercial building in a residential13

area whose matter of right uses are not viable in14

their current form due to circumstances which are15

beyond the control of the Applicant that being change16

in zoning and then a change in the neighborhood17

somewhat as a result of that change in zoning.18

This was a facility that was built before19

the zoning regulations.  It was an automobile repair20

facility.  In its existing state, it exceeds the FAR,21

I believe.22

CHAIRPERSON GRIFFIS:  The existing is 1.9.23

MS. MILLER:  1.9.  It's already out of24

compliance.25
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CHAIRPERSON GRIFFIS:  Right.  I'm sorry to1

digress, but the point is how we may need to look at2

this because really what we have is -- we have a3

nonconforming structure.  That's pretty clear.4

MS. MILLER:  Right.5

CHAIRPERSON GRIFFIS:  For numerous6

reasons.  Then there's the addition that's being a7

question.  This is where I've actually looked at it.8

There's an addition being requested up to 40 feet9

which invokes all these variances and that is why it's10

kind of difficult to parse out -- well, I think we11

will have to, but so within that, if you add it on to12

2001.3 which is adding to a nonconforming structure,13

if you add height on to this which wouldn't increase14

the nonconforming lot occupancy, but it does increase15

the court width requirements which is one of the16

variances.  And it increases the FAR which we're17

already out of compliance in terms of the 1.9 and18

depending on how you would carve that all up. 19

So that gets us to the 40 feet variance.20

MS. MILLER:  Okay.  As I say, basically in21

its current form, it can't be used for the Certificate22

of Occupancy it has for a retailer commercial.23

They've tried to lease and the evidence is that they24

haven't been able to.  And it's not a building that25
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has been given landmark status, but the evidence that1

we had is that it is an unusual building that's valued2

in the community and if they were to attempt to3

demolish it, there would be attempts to landmark it.4

That's just the evidence in the record.  It's not the5

binding factor.6

But I think the most important factor is7

that it's not being able to be used for what it can be8

used for because of the circumstances beyond its9

control.  And the evidence in the record is that they10

have tried to lease it for retail and office and have11

not been able to.12

They've also put in the record, I believe,13

evidence that even if they could lease it now, the14

rent wouldn't cover the costs of the clean up due to15

petro chemical remediation which took place after this16

Applicant came before the Board for a previous17

application.18

They had represented in the record that19

they have spent $4.4 million to stabilize the building20

foundation and to remediate the petroleum21

contamination so that now that's a factor in this, the22

economic analysis.  23

Not that they would have to do this, but24

if they were to even meet their FAR and lot occupancy25
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under the requirements now, they would have to1

demolish a third of the building and then they're2

saying that the costs could be offset to any3

development that they could do after they did that.4

CHAIRPERSON GRIFFIS:  Okay.5

MS. MILLER:  And I'm kind of staying away6

from the height issue right now, just dealing with the7

variances.  I didn't see any evidence of any adverse8

impact or undermining of the integrity of the zone9

plan.  I think what's different in this case, it is a10

different case from the last case, but one of the11

factors in the last case in which the Zoning12

Commission decided to, sua sponte, was that the degree13

of the relief that was being sought.  In that case,14

the FAR, I think they were seeking was up to 3.9 and15

in this case it's 2.66 and the Zoning Commission found16

that they were so great as to constitute a rezoning17

and I don't think that's the case here.  It's much18

smaller.19

So I'm going to stop there on the variance20

analysis, I guess.21

CHAIRPERSON GRIFFIS:  Okay, others?22

MS. MILLER:  Oh wait, let me just say one23

other thing, I'm sorry.24

CHAIRPERSON GRIFFIS:  sure.25
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MS. MILLER:  Also the difference between1

this case and the previous one is I don't think they2

made a case there of economic infeasibility.  I think3

in the interim between the last case and now, they've4

made attempts to lease and have been unable to and5

also in the interim between then and now, there has6

been this petro chemical remediation.7

CHAIRPERSON GRIFFIS:  Interesting.8

Others?9

I don't disagree with most of that10

analysis in terms of the fact that we have, as we said11

already, a nonconforming structure that is not12

conforming in several of these aspects.  As you move13

to accommodate a residential development on this,14

which I think is perfectly appropriate and certainly15

falls within the overlay itself, the integrity of16

maintaining or providing additional housing.  I think17

it's absolutely appropriate as those elements, those18

variances arise out of that.19

I'm not so persuaded on all the numbers20

that were put around for the remediation and the21

stabilization.  I'm not sure how that impacts us22

having to pay that back out of a larger project.23

I can certainly see how it can be.  I'm24

not so persuaded on it in this particular case.  So we25
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have in this envelope an addition that's put on top of1

this building.  It certainly won't be able to comply2

with the FAR or the lot occupancy.  We have that in3

this section.  You can see where that would rise to4

the 40 feet and then at that 40 feet and in fact, we5

can look at the differing sections and diagrams that6

they've provided us in order to show what one, the7

adjacent buildings are, but also what it would be if8

it was more compliant.  It wasn't that persuasive or9

I wasn't sure what the entire argument with that was.10

As we start looking at adding on more and11

more to this building, I'm perfectly following in the12

overlay restricted height.  Then I don't understand13

what takes us to the next step.14

MS. MILLER:  Then we get into a discussion15

on special exception.  Do you want to go there?16

CHAIRPERSON GRIFFIS:  Sure.17

MS. MILLER:  Okay, my understanding is18

that the reason for the extra height is because of the19

current placement of the units are very low and that20

upper units would rent for greater amounts of money to21

offset the lower rents from the low rent units.22

CHAIRPERSON GRIFFIS:  Sales?23

MS. MILLER:  Sales.  So it's an economic24

argument there.25
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But then also, I just want to remind you,1

that if we're doing a special exception analysis for2

the height, I mean it's different standards going3

through the special exception standards and does it4

meet them under Section 1403.5

CHAIRPERSON GRIFFIS:  But that's what's6

peculiar about this because once you -- if you met the7

threshold for a special exception for the height, it8

kicks in variances.  Although you're making the same9

variance test, it does somewhat tip back into our last10

application of what's the level of the starting and11

stopping point?  I don't agree with frankly that12

aspect of there is appropriate levels of which you can13

start and stop.  I think that goes more into if it14

would somehow deter the zone plan and map.  That's15

where we get our measurement and our magnification of16

can you approve a variance for this amount or not that17

amount.18

But what I don't understand with this is19

how the special exception is peculiar to this overlay,20

but if we were to provide the special exception then21

it does increase the variance given.  And again, I'm22

not sure where the strong argument is that all of this23

together needs to go to 50 feet, not that that's the24

absolute argument they do, but how it was actually25
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persuaded that it wouldn't create a detrimental impact1

because that's the only testimony we actually heard.2

The other -- I found the Applicant's3

testimony goes directly to the initial variances of4

the existing conditions and building up to essentially5

a matter of right of the height, above and beyond6

that, I wasn't -- I didn't find that there was any7

persuasive characteristics, elements or arguments to8

it. 9

If we were to go back to the last10

application, one might say well, my gosh, we were a11

lot higher in the last one.  It was an interesting12

point because it was almost reminiscent in some of the13

comments the Applicant put in in this one that were14

from the previous.  I don't know if they were or not,15

but the design of the last, as I recall, the massing16

was entirely different and the height was really17

brought up and opening up the differing areas and the18

different levels and it became one of the integral19

points of why the height was needed and why the20

increased height was needed. 21

That same point was made here, but I don't22

see it.  There isn't anything in the design aspect23

that is different essentially from the 30 to the 4024

foot, above the existing structure.  We're just adding25
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more floors on and we're adding more units.  I1

understand the economy of that.  You've got more to2

sell, you make more money.3

But I still don't understand how it ties4

directly back to all the other elements that were5

first made in the variance cases and I don't see how6

it meets frankly, the special exception criterion.7

MS. MILLER:  Well, I think what the8

variance test ties back to the economic feasibility9

where you buy the argument or you don't buy the10

argument, I mean I perceive their argument, even11

separating out the petro chemical remediation that in12

order for it to be a viable project they need some13

units that are higher to offset the low units.  That14

goes to height.15

CHAIRPERSON GRIFFIS:  How many more do you16

give them?  Isn't that she is saying?  I understand17

that.  Let's make it economically viable, sure. 18

MS. MILLER:  So you're convinced that19

without it, it's economically viable based on?20

CHAIRPERSON GRIFFIS:  I'm not convinced in21

the reverse.22

MS. MILLER:  What is the adverse impact23

from granting the height, special exception?24

CHAIRPERSON GRIFFIS:  Well, I think there25
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was persuasive argument in terms of this massing of1

what were proposed in this application of how it would2

impact the adjacent. 3

I wasn't persuaded by some of the4

testimony, for instance, the person across the street5

that said they'd be impacted.  It was pretty clear6

that the shadow is not going to make it all the way7

across there and the trees are a problem, create more8

shadow than the other.9

Outside of what I think is a persuasive10

detrimental impact of the additional height on the11

adjacent properties, I tend to agree also with the12

Office of Planning's standpoint and I think they're13

fairly persuasive and very definitive in their14

analysis of the Reed Cooke special exception and they15

also support the increase in height.16

MS. MILLER:  What is it about it that's an17

adverse impact?  I mean I think first of all they're18

adding more residences to the District which is19

positive under the overlay as well as what the Mayor20

is seeking for the city.21

Did you find some kind of adverse impact22

as far as --23

CHAIRPERSON GRIFFIS:  Yes, we have all the24

studies of the party in opposition that laid out the25
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case that they were, in fact, going to be negatively1

impacted if the increased height was provided.2

MS. MILLER:  And you agree with that?  How3

are they going to be negatively impacted?4

CHAIRPERSON GRIFFIS:  Well, usually, the5

light and air study are going to be impacted by the6

light and what makes it or doesn't make it.7

(Pause.)8

MS. MILLER:  I'm looking at the Office of9

Planning report under -- page 8G -- with the factors10

that it doesn't create an adverse impact and I don't11

see them identifying any adverse impacts.  All I see12

them as saying that Applicant can meet their goals13

with a 40-foot building.  I don't see any adverse14

impact.15

CHAIRPERSON GRIFFIS:  Under utilized16

building, the Applicant is requesting an increase in17

height over 40 feet allowed in the RC overlay18

district.  The Applicant states that the increase in19

height will allow the building to have a unique20

architecture that will allow the upper floors to be21

set back to allow light to the street.  However,22

there's been no demonstration that these23

characteristics cannot be achieved with a 40 foot24

building, therefore OP does not support granting the25
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special exception.1

MS. MILLER:  Where is the adverse impact?2

They didn't identify any.3

They just said they don't support the4

special exception.5

CHAIRPERSON GRIFFIS:  Okay.  6

MS. MILLER:  Nor did the ANC.7

CHAIRPERSON GRIFFIS:  The ANC didn't touch8

it for some reason.9

MS. MILLER:  Okay.10

CHAIRPERSON GRIFFIS:  Comments?11

MR. MANN:  Well, again, I think this is12

certainly one of those gray areas that's open to an13

awful lot of interpretation and you can assess adverse14

impact from light and shadow studies in certain ways.15

But I'm not convinced that there were adverse impacts16

that were shown by the light and shadow studies,17

either.  So I think I'm in agreement with Ms. Miller18

on this.19

(Pause.) 20

CHAIRPERSON GRIFFIS:  Very well.  Anything21

else?  22

(Pause.)23

MS. MILLER:  What I'm looking for is, I'm24

just wondering how the parking spaces fit in here.25
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Are they related to the height?  I don't know.1

Because I think that's a clear benefit from this2

building as well.3

MR. MANN:  What is?4

MS. MILLER:  That they'll provide 215

parking spaces, in a part of the city where parking is6

quite tight.  7

(Pause.)8

CHAIRPERSON GRIFFIS:  Okay, what else?9

MS. MILLER:  I guess the only other point10

I would make is that -- I am convinced that there is11

an economic feasibility argument based on their12

attempting to lease in the interim, and the factors13

dealing with the lower units.  I guess I would say to14

you if you don't agree with that, do you, you know,15

maybe it's not our burden, but can you articulate why16

they wouldn't have a practical difficulty in this case17

without the height?18

CHAIRPERSON GRIFFIS:  Well, they don't19

have a practical difficulty --20

MS. MILLER:  In complying with the21

regulations --22

CHAIRPERSON GRIFFIS: -- In terms of that23

it's economically feasible?24

MS. MILLER:  Yes.25
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CHAIRPERSON GRIFFIS:  I don't have all the1

information for us to run an economic analysis, but I2

don't sure why the top floor makes or breaks this3

project.  I'm certainly not convinced on that.  I'm4

not convinced of the fact that they're re-using, and5

the massing and the size of the units or the layout of6

this makes it a requirement to add floors and add7

units on.  I wasn't particularly convinced.  I thought8

it was more -- just kind of confusing, all the9

information of remediation, the pictures of10

remediation and stabilization.  There's stuff11

happening on each of the sites.  There's buildings12

that have been built, that aren't built.  That to me,13

the numbers weren't clear enough for me to understand14

exactly what was being presented to say, oh clearly,15

we need four more units to make this happen or not16

happen.  17

I don't think we're set up to do an18

economic analysis, a full-blown economic analysis.  I19

think it has to make some common sense and then we can20

get into substantiation on each of those elements.21

But can you tell me going through which is probably22

upwards of 40 pages of economic analysis, that this is23

what's being persuasive to you?  That that's where24

your money is made, that makes it economically25
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feasible?  I didn't see it.  I think there's easier1

ways to make the tests and the thresholds on this, and2

I don't know.  I'm just one vote on the Board that3

didn't seem that this made the persuasiveness for us4

to, you know, even begin the discussion of a special5

exception to increase for an additional floor, when6

you had testimony that it would adversely impact the7

adjacent property. 8

MS. MILLER:  Unduly. 9

CHAIRPERSON GRIFFIS:  Whatever you want to10

go with it.11

MS. MILLER:  I think we can't even12

remember it.13

CHAIRPERSON GRIFFIS:  I had questions14

about whether, you know, I'm standing on an island15

here.  I look at, my goodness, it's the exact position16

the Office of Planning has taken.  And for that17

matter, it's a position that the ANC is indirectly18

taking because they won't even take up the special19

exception for whatever reason that was.  When you put20

all those factors together, I don't, whether I'm21

persuasive in my position or not, I don't question my22

own position on it.  23

MS. MILLER:  I guess I found the24

Applicant's filings persuasive.  They went through all25
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the different scenarios as to demolishing this,1

demolishing that, or why they needed the height.2

Okay.  I find it convincing.  I don't think -- this3

has been vacant for a long time and they've come up4

with various solutions and I see positive results from5

it.6

Do you think that it meets the special7

exception --8

CHAIRPERSON GRIFFIS:  Adverse impacts is9

not positive results.10

MS. MILLER:  I don't see adverse impacts.11

I don't see adverse impacts.  OP didn't even identify12

adverse impacts.  They just were opposed the special13

exception -- exactly.  But they didn't articulate an14

adverse impact.15

CHAIRPERSON GRIFFIS:  Okay.  16

MS. MILLER:  I guess my question though is17

do you think it meets the special exception test, but18

not the variance test?  Yes.19

(Pause.)20

CHAIRPERSON GRIFFIS:  I think if you had21

to break it out which you really have to do if you22

were to grant a special exception or if you found it23

persuasive in the special exception which I don't,24

then you'd have to go back in and almost do a25
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recalculation of your variance test for that limonite1

that was arising -- it gets to be -- frankly, it gets2

to be too, almost absurd to look at all that together.3

As I said, I think the existing lot occupancy and the4

existing structure, the addition to the nonconforming5

as it impacts the court width, I perfectly follow6

that.7

It's when then we're asked for the next8

step and then all those follow that, all that massing,9

all that change, all those variances then have to be10

increased to that level, if there's any symmetry with11

the past -- well, I didn't even want to say that, but12

that's where I just -- I don't know.  13

In some respects, it's almost like we're14

being asked for so much and I didn't understand what15

kept moving this to go in that direction, as I did --16

I would go back and I would sense strongly on that if17

I looked at the last application and how it actually18

created a much more open areas and light and exterior19

walls and terraces and that was a persuasive argument20

of why we were increasing the height and asking for21

the increase without impacting other aspects.  The22

height would increase, but perhaps not the FAR and23

such.  And this one, I didn't see it.  It was almost24

a given well, if we just stay within the 50 feet25
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special exception, we get that.  And then we have to1

increase the amount of variances that were requested.2

That's fine.  It's a logical direction to take, not3

persuasive to me.4

MR. MANN:  What do you mean by we're being5

asked to do so much?6

CHAIRPERSON GRIFFIS:  Well, by increasing7

the height, you're increasing the entire building.8

You're increasing every aspect that we're looking at.9

We're increasing the dimensional requirements of the10

open areas.  We're increasing the FAR.  All of it is11

increasing directly to that increase in height and12

increase in mass.13

MR. MANN:  But why is that dissimilar from14

so many other applications that we get when we're15

asked to do so much?16

CHAIRPERSON GRIFFIS:  No, it isn't, except17

in the other aspects, it seems -- there is more part18

and parcel connection to each of the release required.19

And I wasn't persuaded of why the release were at the20

levels that they were in this particular case.  And it21

seems to all rise out of how much money it has to make22

out of the property and that's fine.  If, obviously,23

Board Members have found that persuasive, I wasn't24

finding that holistically persuasive.25
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Oftentimes, I find that to be very1

informative and part of a confluence of factors as we2

look into these things, but in and of itself, I didn't3

-- you know, maybe I'm just not smart enough to follow4

all the numbers, but I didn't see it.5

MS. MILLER:  If we follow your point of6

view then you can't -- if you deny the variance7

related to the height, then the whole -- all the cards8

topple.  You deny the application.9

CHAIRPERSON GRIFFIS:  No.10

MS. MILLER:  How is that?  Because they're11

all connected.  Isn't that what you said?  They're all12

connected.  13

CHAIRPERSON GRIFFIS:  This is a special14

exception for a height, not a variance, so if you deny15

a special exception for the height, you would then be16

able to approve a variance for those aspects that were17

requested.  They wouldn't be at the level of18

percentage -- the FAR wouldn't be the same, but you're19

still granting that level of relief or those aspects20

of relief.21

MS. MILLER:  But I don't understand22

because we have plans that are a part of the23

application which call for a 50 foot building.  If you24

deny that, then you deny --25



154

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  That's a matter of1

procedure.2

MS. MILLER:  The building of the plan.3

CHAIRPERSON GRIFFIS:  There's nothing that4

prohibits us from denying one aspect of an5

application, as we actually just did.  Those plans can6

be reissued as part of the order.7

MS. MILLER:  That's a redesign.8

CHAIRPERSON GRIFFIS:  Yes.9

(Pause.)10

MS. MILLER:  Okay, I think we've had great11

discussion on this, so at this point I'm going to move12

approval of application number 17431 of King's Creek13

LLC pursuant to 11 DCMR Section 3104.1 and 3103.2 for14

a special exception to allow a building height of 5015

feet in the Reed Cooke Overlay under Section 1403, and16

a variance to permit an addition to a nonconforming17

structure under subsection 2001.3, a variance from the18

floor area ratio requirements under subsection 402,19

and a variance from the court requirements under20

Section 406, to allow an addition to and conversion of21

an existing building for residential use at premises22

2329 and 2335 Champlain Street, N.W.23

MR. MANN:  Second.24

CHAIRPERSON GRIFFIS:  Excellent.  There's25
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a motion before us and seconded.  Further comments?1

MR. MANN:  I think we've discussed it2

pretty thoroughly.  I think it is interesting that we3

can hear the same evidence and see all the same4

information, but through testimony come to completely5

different conclusions.6

CHAIRPERSON GRIFFIS:  Even without lunch.7

Well said, Mr. Mann.  I appreciate that.8

Very well.  We do have a motion before us.9

It has been seconded.  All those in favor signify by10

saying aye.11

(Ayes.)12

Opposed?13

I will be opposed.  And abstaining?14

(No response.)15

Very well, Mr. Moy, if you wouldn't mind16

recording the vote?17

MR. MOY:  Yes sir.  Staff would record the18

vote as 2 to 1 to 0 to approve the application on the19

motion of Ms. Miller, Vice Chair, seconded by Mr.20

Mann.  Mr. Griffis has voted to be opposed to the21

motion.  We have two absentee ballots, Mr. Chairman,22

one from Mr. Etherly; one from Mr. Jeffries.  Mr.23

Etherly has cast his ballot to approve the application24

which will give a vote of 3 to 1 to 0.  25
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CHAIRPERSON GRIFFIS:  Any comments of Mr.1

Etherly's?2

MR. MOY:  No sir.3

CHAIRPERSON GRIFFIS:  Very well.4

MR. MOY:  However, Mr. Jeffries' ballot,5

he does and maybe I should read his comments before6

announcing his vote.  Mr. Jeffries comments reads as7

follows:  "The Applicant has not demonstrated there is8

a practical difficulty in developing the existing9

property at 40 feet.  The property seems conducive to10

residential design assuming an adequate interior court11

for light and air.  It appears the Applicant is12

requesting FAR/height increase to recoup excessive13

predevelopment costs which seem mostly self-induced."14

Mr. Jeffries' vote is to approve the variances for15

court width, lot occupancy, but to deny the variance16

for increasing FAR and expanding nonconformity.17

So with OAG's counsel, I suspect then his18

vote would be opposed to the motion?19

CHAIRPERSON GRIFFIS:  Sounds like it.20

MR. MOY:  If that's the case, that21

resulting vote would be 3 to 2 to 0.22

MS. GLAZER:  That's correct, the motion23

made by Ms. Miller.24

CHAIRPERSON GRIFFIS:  Excellent.  Motion25
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carries.1

MR. MOY:  That's correct.2

CHAIRPERSON GRIFFIS:  Thank you all very3

much.  We do appreciate that.  Mr. Moy, thank you very4

much for keeping such great records, tabulation.5

Why don't you move ahead then to the next6

case for decision and do forgive me.  The legal update7

is 2:12.  We're still within our nine cases that we're8

deciding in the morning session.  After this, we have9

two more and we will then take a short lunch break.10

I do not imagine calling the afternoon prior to 311

o'clock for all those that are here for the afternoon12

session.  If you want to make other accommodations on13

a fairly nice day up until 3 o'clock, feel free.14

With that, let's move ahead.15

MR. MOY:  Just very quickly, Mr. Chairman,16

pardon the interruption with this brief pause for17

Staff's clarification then the previous two cases, the18

Johnson case and the Jubilee case, 17458 and 17456,19

Staff is assuming that's a full order?  No, summary20

orders for both?21

MS. BAILEY:  There was a party in22

opposition, Mr. Chairman.  Jubilee?  I'm sorry, I23

thought you were talking about King's Creek.24

CHAIRPERSON GRIFFIS:  King's Creek is a25
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full order, we understand that.  The last two orders,1

I believe that Jubilee was going to be a summary2

order.3

MR. MOY:  Okay, just for clarification.4

CHAIRPERSON GRIFFIS:  I appreciate that.5

MR. MOY:  Johnson Memorial as well?6

CHAIRPERSON GRIFFIS:  I believe so.  I7

don't think that we were -- right.  I think we can8

issue a summary order on those, unless there's concern9

from the Board.10

MR. MOY:  Very good.11

CHAIRPERSON GRIFFIS:  Excellent, very12

well.  Let's move ahead then and to -- I believe we're13

at 17285 then.14

MR. MOY:  Yes, that is the -- that case --15

there's a request for a Motion for Reconsideration of16

Appeal No. 17285 of Patrick J. Carome, pursuant to17

3126.  18

The Board would recall this was a decision19

to Appeal No. 17285 which that previous appeal was20

pursuant to 11 DCMR 3100 and 3101, from the21

administrative decision of the Zoning Administrator of22

the Department of Consumer and Regulatory Affairs.  At23

that time the Appellant alleged that the Zoning24

Administrator erred by issuing a Building Permit which25
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was number B460927, dated April 23, 2004, allowing the1

construction of a masonry retaining wall serving a2

single-family dwelling.  3

The Applicant contended that the retaining4

wall violated the Zoning Regulations, including the5

side yard requirements under 405, and rear yard6

requirements under 404, and structures in open space7

requirements under 2503.  The subject premise is8

located within the Wesley Heights Overlay/R-1-A9

District and is located at 4825 Dexter Terrace, N.W.10

which is in Square 1381, Lot 806.11

On April 3, 2006, the Intervenor, the12

property owner, filed a Motion for Reconsideration13

pursuant to 3126 and that filing is identified in your14

case record as Exhibit 103.  The document was timely15

filed within the 10-day period.  The Board also16

received two other filings in response from -- in17

response; one from the Appellant, Patrick Carome,18

which is dated April 10, 2006; and is identified as19

Exhibit 104 in your folder.  And the National Park20

Service, their filings were dated April 10th and the21

11th, 2006, respectively, Exhibits 105 and 106 in your22

case folder.23

So I think at this point, Staff is going24

to conclude its briefing and the Board is to act on25
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the Motion for reconsideration.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much, Mr. Moy.  I do appreciate that.  I3

think it's an interesting aspect to be brought back4

into this which took us a great deal of time and a5

great deal of consideration.6

Let me just first of all state that the7

filing of Exhibit 103 which is the request for8

reconsideration, I do find to be quite reasoned,9

rational and supportable.  But then I was also the10

dissenting vote on this case and so one might not be11

so shocked by that position.  However, I do think that12

the regulations are -- pose a very difficult aspect13

for the Board to hear in this appeal and I obviously14

did not agree with our original decision because I15

think that this tips the directional scale, so to16

speak, of any type of retaining wall or that type of17

-- frankly, that structure that would be utilized to18

retain lateral forces.  It sets up, I think, a very19

difficult threshold of what and how we could actually20

construct all across the city, be it in public areas21

or in private.22

To state though, I think that there is a23

great deal of need for the regulations to address24

circumstances like this and it may well be a special25
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exception, but at this point we don't have that and we1

don't have any definitive measuring point of which we2

should or could hear these in special exceptions.  3

I think there's quite a bit in here that4

I obviously agreed with and I do believe what it was5

permitted to be.  I strongly disagree that this Board6

was somehow influenced by irrelevant or inflammatory7

material.  I think there was a lot that went into this8

case and all appeals.  You know, it's thrown in each9

direction and I think no matter what the outcome I10

think the Board has the great judicial  process of11

weeding out that which is material and that which12

isn't.13

However, I would leave it at that except14

for one aspect.  As I look at our own regulations15

pursuant to Section 3126, it seems to me there are16

several thresholds that have to be met and I would17

like to have other Board members say whatever they18

want on this, but also let us look to 3126.6.  19

It indicates that, "No request for20

rehearing shall be considered by the Board unless new21

evidence is submitted that could not reasonably have22

been presented at the original hearing." 23

I guess I'm not so persuaded in this that24

might have been met.  I'll open it up to others for25
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comment.1

MS. MILLER:  I think there are two aspects2

to 3126.  One is seeking a rehearing in which they3

want to present new evidence.  The other aspect, which4

I think this pleading goes to more, is that we erred,5

the Board erred and, therefore, we should reverse.6

CHAIRPERSON GRIFFIS:  Agreed.7

MS. MILLER:  Okay.8

CHAIRPERSON GRIFFIS:  I read 3126 as not9

enabling a rehashing or rearguing of the same which I,10

frankly, would not mind doing as I think it would be11

a vehicle for corrective measures of this order but12

I'm not sure that it fits squarely with what the13

regulations set out.14

MS. MILLER:  And I totally agree.  Once in15

a rare time we can issue an order and then someone can16

come back and say this order is totally wrong because17

of this law and that has happened.  Then you look at18

this law and then, "Oh, you're right," and reverse.19

That happened to me once when you weren't on the20

Board.21

CHAIRPERSON GRIFFIS:  Nowhere close.22

MS. MILLER:  The way I see this appeal23

pretty simply is saying that the Board's conclusion24

with respect to the retaining wall isn't supported by25
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substantial evidence in the record.  I think this was1

a difficult case with all sorts of evidence in the2

record.  3

I think the appellant doesn't agree with4

how the Board ultimately came down.  I am looking at5

the order and I think there is substantial evidence6

set forth in page 7 and 8 of the order identifying the7

evidence that the Board relied on and the legal8

reasoning.9

I think that some of these appeals are10

difficult because our regulations do need improvement.11

I think we do the best we can and we considered all12

the evidence in this case and a majority of the Board13

came up with the conclusion set forth there.  There is14

evidence cited.  I think it speaks for itself in the15

order.16

Then the other argument the appellant made17

was that the appeal wasn't timely.  I think they18

misunderstand our regulations with respect to how to19

calculate timeliness.  I think Mr. Carome kind of got20

it right.  Our regulation says that it is timely 6021

days from when the appellant knew or should have22

known.  23

In this case it was about the retaining24

wall permit and the Board found a certain date when25
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the appellant should have known about the retaining1

wall permit and then counted 60 days from there.  In2

that calculation the appeal was timely.  You don't get3

into looking at prejudice if it is within that time.4

It's only when you go beyond that time.  Those were5

the two.  That's what I thought it basically narrowed6

down to.  Therefore, I don't think that our order7

should be reversed based on that, or reconsidered8

rather.9

MR. MANN:  I also don't think that I can10

support any sort of reconsideration.  As I understand11

the regulations, we did what was correct and followed12

the regulations.  As I understand this section for13

reconsideration of rehearing, I don't see where we14

have reached any threshold that would cause us to have15

to reconsider.16

CHAIRPERSON GRIFFIS:  Okay.  I think if we17

did reconsider, however -- well, there it is.  I18

appreciate that.  Is there anything else?  Is there a19

motion?  Let me just say one thing because I do think,20

and I still hold the position that I held, that based21

on the dry facts of the regulations taking the dry22

facts of what are zoning and how it impacts those23

areas that were under appeal in this case.  I do think24

there is an error in our decision and in our order.25
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I think if we could cure that by a rehearing, I would1

certainly support that.  I won't take the time to try2

to be overly persuasive today.  I don't think I would3

be in the positions that we've already been.  Let me4

just state that for the record and we would move ahead5

into a motion.6

MS. MILLER:  I just want to say for the7

record obviously I don't think our order was wrong8

based on the regulations, but I think I would agree9

with you that the Zoning Commission should take a look10

at regulations concerning retaining walls in general11

and those regulations should be improved.12

Okay.  At this point then I would move to13

deny the motion for reconsideration of appeal No.14

17285 of Patrick J. Carome pursuant to 3126.15

MR. MANN:  Second.16

CHAIRPERSON GRIFFIS:  Excellent.  The17

motion has been seconded.  Further deliberation?  I18

ask that all in favor signify by saying aye.19

ALL:  Aye. 20

CHAIRPERSON GRIFFIS:  Opposed.21

Abstaining?  We'll leave it to you to figure that out,22

Mr. Moy.23

MR. MOY:  Thank you, Mr. Chairman.  The24

staff will record the vote as two to one to one.  This25
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is on the motion of Ms. Miller, the Vice Chair, to1

deny the motion for reconsideration, seconded by Mr.2

Mann.  Mr. Griffis opposed to the motion.  We have no3

participating Zoning Commission member.  4

However, we do have an absentee ballot5

from Mr. Etherly and his absentee ballot is to deny6

the motion to reconsider which would give a resulting7

vote of three to one to one.  Mr. Etherly's comments,8

if I may, Mr. Chair, read.9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. MOY:  "I do not find the arguments11

presented to be compelling with regard to any new12

information, facts, or reasoning that would support a13

grant of reconsideration."14

CHAIRPERSON GRIFFIS:  Good.  One comment.15

Of course, we didn't have a Zoning Commissioner16

because the participating member of which would have17

to vote on the new reconsideration or modification is18

no longer on the Commission and had rotated off so19

there is a new member which is why they wouldn't have20

been present for this.  We appreciate that, though,21

Mr. Moy.  It seems that we can move on then to our22

last decision for the day.  Is that correct?23

MR. MOY:  That is correct, sir.24

CHAIRPERSON GRIFFIS:  Good. 25
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MR. MOY:  That is a request for1

modification of approved plans pursuant to Section2

3129 to Application No. 17425 of 14T, LLC.  As the3

Board will recall, this was the Board's decision to4

Application No. 17425 pursuant to 11 DCMR 3104.1 and5

3103.2 for variances from the floor area ratio6

requirements under section 771, lot occupancy7

requirements under section 772, residential recreation8

space requirements under section 773, residential9

setback requirements under subsection 1902.1(b),10

nonconforming structure provisions under subsection11

2001.3, parking drive aisle width requirements under12

subsections 2117.5 and 2117.6, and a special exception13

from the rear yard requirements under subsection14

774.2, for renovation and construction of an addition15

allowing a mixed-use (retail/residential) building in16

the Arts/C-3-A District at premises 1832-1840 14th17

Street, N.W. (Square 206, Lots 231 and 822).18

On March 31, 2006, the applicant filed the19

request to modify approved plans pursuant to Section20

3129.  There were two filings.  It is identified in21

your case folders as Exhibit 34 and 35.  The filings22

were timing filed and there were no written comments23

by any of the parties.24

Finally, there is also a filing in the25
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record from the Office of Planning dated May 1, 2006,1

and that is identified in your folders as Exhibit 36.2

Staff would conclude its briefing, Mr. Chairman.3

CHAIRPERSON GRIFFIS:  Excellent.  Thank4

you very much, Mr. Moy.  Let's move right into this.5

I will go to two exhibits that I think will move us6

along very quickly on this.  First we have the7

applicant's submission 34 which goes into the proposed8

modification of the approved plans.  I think we can9

all -- I know we have all been through this and looked10

at it.  11

What is actually be proposed here is a12

reconfiguration of the ground level, moving the13

loading berth, which is actually not required as part14

of the building itself but was being provided in the15

first application.  Then there is the retail which is16

changing on the first floor going to workforce17

housing, the conversion of the units on the ground18

floors, the reduction of one of the parking spaces,19

and other aspects of this.  20

Going to the Office of Planning, this came21

in late, of course, or did to me anyway, although --22

that's funny, January 31st is the date so it was23

certainly timely.  Probably well before anything24

thought to have a modification of the actual25



169

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

application.  That being said, we'll note that we1

received it today actually.  The critical aspect of it2

is the application requests a modification of approved3

plans for 14T.  The requested changes do not appear to4

have any affect on the requested variance or the5

jurisdiction provided for the support of the relief.6

As such, OP -- what did I say?7

MS. MITTEN:  Jurisdiction.8

CHAIRPERSON GRIFFIS:  Oh, sorry.  I'm9

thinking jurisdiction -- justification.  OP has no10

objection to the modification.  I would tend to agree.11

As I was pouring over these I couldn't find how it12

might trip into.  However, it does and is appropriate13

to be brought in as a very limited modification,14

obviously a limited scope because the plans will15

substantively change but not change in those aspects16

of which relief was required.17

Although the second paragraph of the18

Office of Planning is probably not as integral to19

today's discussion -- this morning I should say, at20

2:30, but may well step into the afternoon cases and21

it has been, I think, definitively substantiated by22

the Board in the past, but we'll get into that23

whether, in fact, there is an exemption of parking24

from the historic properties or whether that which25
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would be added to would be calculated.  1

In reading 2100.5 it is, "No additional2

parking spaces shall be required for an historic3

landmark or a building or structure located in the4

historic district as certified by the State Historic5

Preservation officer as contributing to the character6

of that historic district."7

I am fully well aware that section goes on8

to regulate buildings that aren't historic that were9

built before 1958, buildings that just exist now, and10

proposed buildings that are changing in use, changing11

in the percentage of utilization, all of which are12

excellent, all of which are stand alone and I think13

read perfectly fine.  2100.5, I think, is definitive14

in its beginning and its end.15

In fact, if you even look at the intent16

and the common sense of why we would say no additional17

parking would be required for historic because think18

about it.  If you came in for any other aspect and had19

to have relief, or just went in for permit to replace20

windows, whatever it is, would you be kicked into21

complying with all of the regulations?  Who is the22

authority in jurisdiction?  Is it historic or is it23

zoning?  24

Because if an historic building came in,25
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we would require them to meet their parking1

requirement which may well, and in numerous of these2

applications as we've seen, would mean cutting open3

the facade of this to drive into the building, or4

removing the building all together which is an5

interesting point.  6

So when we put ourselves up to say, "Look,7

we are a higher authority.  You have to comply with8

the zoning," we don't really pay any mind to historic9

because we are not parking it correctly for this10

historic use.  I think that is exactly why it was11

written.  12

The whole point was, look, we understand13

fully that we have these historic buildings which is14

different than just an existing nonconforming which is15

addressed in 2100.  We are talking about historic16

buildings in these structures would not be required to17

be calculated for the parking because we obviously18

don't want to start changing the architectural19

integrity of these historic structures.  That's all I20

know.21

MR. MANN:  You don't believe any22

clarification might be necessary or positive through23

the zoning regulations to address that issue?24

CHAIRPERSON GRIFFIS:  No.  Clarity is25
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always good and I think we'll get into this further in1

the afternoon case because I'm fully prepared because2

you really have to read it on.  You have to read3

before and you have to read after and I'm fully4

prepared to say this again.  That's what I find5

interesting is that this Board has decided this6

exactly issue numerous times and proceeded numerous7

times and I'm not sure why we keep having to revisit8

it.9

MR. MANN:  You don't think the10

technological and other changes in society over the11

years might cause one to reassess what the current12

regulations originally intended versus the13

consequences that might occur now?14

CHAIRPERSON GRIFFIS:  Generally or this15

specific one?16

MR. MANN:  This specific one.17

CHAIRPERSON GRIFFIS:  Definitely not this18

specific one.  I mean cars are cars.  Parking is19

parking.  I think the technological aspects like this20

one is interesting, these lifts.  Even elevators and21

things that we will get into I think is a perfect22

accommodation, but where that goes to me is the market23

will drive the demand and the accommodation.  24

The market is driving them spending money25
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on forklifts to stack cars, not anything else.  It's1

not the zoning requirements telling them that they2

have to.  The market will take care of that aspect.3

I think we get into difficulty when we have our4

regulations that don't take care with the specifics,5

you know, that just do number of counts and that is6

why I think this is so important to hold off on this7

and really look at what it is.  8

If you burden an historic structure,9

there's two things that will happen.  It is either10

going down, just demolish the thing, or nothing will11

happen because you can't accommodate our increased12

requirements on an historic structure and, therefore,13

you can't do anything with it.  That is an opening for14

later discussion.15

With that, we do have a modification16

before us and Ms. Miller is getting anxious to take a17

break so we might as well continue with concluding our18

morning session.  Of course, we have a motion for19

modification and to approve the plans.  I would so20

move and ask for a second.21

MS. MITTEN:  Second.22

CHAIRPERSON GRIFFIS:  Thank you very much.23

There it is.  We have talked substantially about it24

and would approve the modification to the already25
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approved plans as has been submitted in the exhibits.1

I would ask for all those in favor signify by saying2

aye.3

ALL:  Aye.4

CHAIRPERSON GRIFFIS:  Opposed and5

abstaining?  Very well.6

MR. MOY:  The staff would record the vote7

as three to zero to zero on the motion of the Chair to8

approve the modification and to approve the plans.9

Seconded by Ms. Miller.  Also in support of the motion10

Mr. Mann.  We have two absentee ballots from Mr.11

Etherly and Mr. Jeffries who is participating in the12

case.  Both have voted to approve the request for13

modification resulting in a vote of five to zero to14

zero.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much, Mr. Moy.  Appreciate that recording of17

the votes.  Is there any other business for the Board18

in the morning session?19

MR. MOY:  No, sir.20

CHAIRPERSON GRIFFIS:  If there is none,21

then let's adjourn our public meeting.22

(Whereupon, at 2:38 p.m. off the record23

until 3:42 p.m.)24

25



175

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

1

2

3

A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N4

3:42 p.m.5

CHAIRPERSON GRIFFIS:  Good afternoon,6

ladies and gentlemen.  This is the afternoon session7

of May 2 of 2006.  My name is Geoff Griffis,8

Chairperson of the Board of Zoning Adjustments for the9

District of Columbia.  With me today is Vice Chair Ms.10

Miller and representing the National Capital Planning11

Commission is Mr. Mann.  Mr. Etherly is on leave today12

for business travel and I do not believe we are being13

joined by the Zoning Commissioner for this afternoon's14

cases.  However, I am going to get quickly into it as15

you all are well aware.  It's late in the afternoon16

but there are several very important things that I17

need to address in my opening remarks.18

First of all, everyone should be aware19

that we are being recorded.  All proceedings before20

the Board of Zoning Adjustment are recorded.  They are21

recorded in two fashions.  The first important one is22

the court reporter sitting on the floor to my right23

creating the official transcript of the hearing.24

Attended to that there are several things.25
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First of all, I would ask that everyone please fill1

out two witness cards prior to coming forward to speak2

to the Board.  These cards are available at the table3

where you entered into the hearing room.  Maybe on4

that side.  I can't see beyond the column, but there5

are also cards -- I want to make sure we have cards6

somewhere.  Good, they are on the other side.  They7

are usually in front where you provide testimony.  8

In any case, fill out two cards and9

provide them to the recorder prior to coming forward.10

I would ask that everyone turn off cell phones and11

beepers at this time also so we don't have a12

disruption of the testimony or the transmission.13

You should also be aware that there are cameras14

located all around the hearing room and you are being15

broadcast live on the Office of Zoning's website. 16

The order of procedure for special17

exceptions and variances is as follows.  First, we18

will hear from the applicant, their case presentation.19

Secondly, we will hear any Government reports attended20

to the application.  The Office of Planning will give21

us an analysis, the Department of Transportation, if22

they have submitted, and any other agencies.  23

From there we will go to the ANC in which24

the property is located.  The ANC will provide their25
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analysis or report from their meetings and findings.1

Fourth, we will hear from persons or parties in2

support of an application. Fifth would be persons or3

parties in opposition to an application.  Sixth,4

finally, we will call the applicant back up for any5

rebuttal testimony that they might have or witnesses6

and closing remarks.7

Cross examination of witnesses is8

permitted by the applicant and also all parties in the9

case.  The ANC in which the property is located is10

automatically a party in the case and, therefore, will11

be able to also conduct cross examination as they12

would see fit.13

The record will be closed at the14

conclusion of the hearings on these cases.  We will be15

deciding and deliberating only on the record that is16

created before us so it is very important for you to17

understand that all information that is germane to18

your case and to the zoning regulations should be19

submitted into the record today either in writing or20

orally in your testimony.21

If the Board feels that we need additional22

information, we will request additional information.23

We will be very specific as to what additional24

information should come into the record and we will25
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give a time which that should be submitted into the1

Office of Zoning.  After that material is received you2

should be well aware that the record would be then3

finally closed and no other information would be4

accepted into the record.  5

The Sunshine Act requires that the Board6

conduct all its hearings in the open and before the7

public.  We do enter into executive session both8

during and after hearings on cases in order to review9

the record and/or deliberate on cases.  This is in10

accordance with our rules, regulations, and11

procedures.  It is also in accordance with the12

Sunshine Act.13

Let me say a very good afternoon to Ms.14

Bailey and Mr. Moy with the Office of Zoning.  I am15

going to quickly get into -- actually, let me just ask16

everyone that is planning to provide testimony today17

if you would please stand and give your attention to18

Ms. Bailey.  She is going to swear you in.19

MS. BAILEY:  Would you please raise your20

right hand.  Do you solemnly swear or affirm that the21

testimony you will be giving this afternoon will be22

the truth, the whole truth, and nothing but the truth?23

ALL:  Yes.24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you all very much.  Have a seat and make yourself1

comfortable.  At this time the Board will consider any2

preliminary matters.  Preliminary matters are those3

which relate to whether a case will or should be heard4

today.  5

Requests for postponements, withdrawals,6

whether proper and adequate notice has been provided,7

these are all elements that would be preliminary8

matters for the Board's attention.  If you have a9

preliminary matter, I would ask that you come forward10

at this time, have a seat at the table in front of us11

as an indication.  I will ask Ms. Bailey if you are12

aware of any preliminary matters for the Board.13

MS. BAILEY:  Mr. Chairman, members of the14

Board, and to everyone, good afternoon.  Staff does15

not have any, sir.16

CHAIRPERSON GRIFFIS:  Not noting any17

preliminary matters from staff or people present, why18

don't we call the first case of the afternoon.19

MS. BAILEY:  Application No. 17461 of Paul20

M. Homan, pursuant to 11 DCMR 3103.2, for a variance21

from the lot occupancy requirements under section 403,22

and a variance from the nonconforming structure23

provisions under subsection 2001.3 to allow an24

addition to an existing single-family semi-detached25
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dwelling in the R-1-B District at premises 1832 24th1

Street, N.W. (Square 2506, Lot 43).2

CHAIRPERSON GRIFFIS:  Turn your microphone3

on.  There's a button at the base.  Excellent.  Okay.4

When you address the Board, everyone will just need to5

state their name and address for the record once.6

MR. PALCHIK:  My name is Hector Palchik.7

My address is 8809 Lynnhurst Drive, Fairfax, Virginia8

22031.9

CHAIRPERSON GRIFFIS:  And you are?10

MR. PALCHIK:  I represent the owner of the11

house.12

CHAIRPERSON GRIFFIS:  Okay.  Are you the13

attorney, the contractor?14

MR. PALCHIK:  Just a representative.  15

CHAIRPERSON GRIFFIS:  I see.  16

MR. PALCHIK:  Mainly what I want to do is17

just reaffirm the statement and the burden of proof18

that we see here in the information.  It says that the19

construction will not increase the lot occupancy20

because the construction is done on the existing21

parameter of the building.  That is one of the things22

that was shown at the beginning as this was going to23

be an addition to the use of the existing lot, that it24

is just part of the same building.  It's not using any25
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area out of the existing lot.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. PALCHIK:  That is the main thing that3

I wanted to clarify.  If there are any questions, I4

will try to answer.5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you very much.  I appreciate that.  I tend to agree7

although this was referred by the Zoning Review8

Branch, I tend to agree with your statement that this9

actually does not impact, or does not, rather,10

increase the lot occupancy because it is maintaining11

the same footprint and the R-1-B lot occupancy is the12

same all the way up as opposed to a C-2 or what have13

you.  I would tend to agree.  I do not believe the14

variance to allow the increase of lot occupancy is15

required but what is of question is whether the16

variance from 2001.3 is. 17

That being said, is there anything else18

you want to say at this point?19

MR. PALCHIK:  No.20

CHAIRPERSON GRIFFIS:  Okay.  Any questions21

from the Board?  Why don't we go quickly then to the22

Office of Planning.23

MS. THOMAS:  Good afternoon, Mr. Chairman,24

members of the Board.  I am Karen Thomas with the25
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Office of Planning.  Briefly, we are recommending1

approval of the variance request to allow a single-2

story addition for the second floor of the applicant's3

residence.  It is a semi-detached structure which is4

an existing nonconforming structure devoted to a5

conforming use on the R-1-B zone district.6

There is a practical difficulty upgrading7

this residence due to its condition and the existing8

lot occupancy would not be increased so that there9

would not be an expansion of the nonconforming aspects10

of the property.  We believe no harm would be done to11

the integrity of the zoning plan and the zoning12

regulations.  13

In addition, there would not be an adverse14

impact due to loss of light and air to abutting15

properties.  Therefore, we are in support of the16

request as stated in the report.  Thank you.17

CHAIRPERSON GRIFFIS:  Thank you very much.18

We do appreciate it.  Do you have any questions of the19

Office of Planning?  Does the Board have any questions20

of the Office of Planning?  Is the ANC present this21

evening, ANC-2D?  There is no ANC representation.22

Very well.  Thank you very much.  I don't have any23

other attended Government reports.  24

Are you aware this is in the historic25
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district?1

MR. PALCHIK:  Yes.2

CHAIRPERSON GRIFFIS:  Has it gone to3

Historic Preservation Review Board?4

MR. PALCHIK:  Yes.  That is the first5

place we went and they gave the okay to this.6

CHAIRPERSON GRIFFIS:  Indeed.  Okay.7

Anything else then?  Any other questions?  Ms. Miller.8

MS. MITTEN:  Have you looked at other ways9

to renovate the home as a matter of right?10

MR. PALCHIK:  There is no other way11

because in that period that we are at now it's really12

like a terrace so the only we're doing is that same13

volume that is already with the terrace and14

surrounding we are going to enclose it so that it can15

be used the whole year long.  That is the whole idea.16

CHAIRPERSON GRIFFIS:  Anything else?  Any17

other questions?  Very well.  There are no other18

Government reports and the ANC is not here.  We don't19

have a report from 2D in the file?  Mr. Moy or Ms.20

Bailey, are you aware of any?21

MS. BAILEY:  Mr. Chairman, I'm not aware22

of an ANC report.23

CHAIRPERSON GRIFFIS:  Okay.  Excellent.24

Are there persons present in Application 17461 to25
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provide testimony in support of the application?  Is1

there anyone here in opposition of the application?2

Anyone know any good jokes?  Okay.  Let's continue on3

then.  Is there anything else you would like to4

provide the Board in your case presentation for the5

variance?6

MR. PALCHIK:  No, sir.7

CHAIRPERSON GRIFFIS:  Very well.  It's not8

often that it's so easily and quickly done to go9

through a variance.  I must say this is a particularly10

unique circumstance in terms of this particular11

variance because it actually, if I might say on the12

record, it is stepping on the edge of whether it13

actually requires relief or not.  14

I think that is where the Board has a15

little bit of trouble.  It would be easier for us16

timewise to say you don't need to be here.  I don't17

think we are a definitive step in that and I think we18

ought to pursue today to complete this but to complete19

it in the variance form.  I think it would be the20

variance form from 2001.3 which would be in addition21

to nonconforming structure.  22

What is fascinating about this one is,23

first of all, I think the uniqueness is easily and24

adequately put that this is an existing building that25
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was rendered noncompliant at the adoption of the1

regulations themselves. If that is unique, the2

regulations themselves say that in setting out the3

variance test.  4

I think there is great reliance on the5

Office of Planning's analysis also in terms of the6

unique aspects.  I differ with the Zoning7

Administrator's technical review that this is meeting8

a variance from the lot occupancy.  I think the point9

that it doesn't conform with lot occupancy sets it10

here and the level of lot occupancy sets it here for11

a variance.12

For instance, hypothetically, if this was13

compliant with the lot occupancy in this exact same14

addition or he enclosure of a terrace area was to be15

put on, if it was in compliance with lot occupancy, it16

would not be here because it might well fit within the17

matter of right modification and alteration.  Or it18

could conceivably step into a special exception. 19

I think the fact of animating that small20

area on the site as proposed is obviously a practical21

difficulty based on the uniqueness of the existing22

structure.  As the Office of Planning has said, and23

very well said, it wouldn't cause any substantial24

detriment to public or impair the intent, purpose, and25
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integrity of the zone plan as it has been embodied by1

the zone map and the regulations.2

With that then I would like to proceed if3

the Board is amenable and would move approval of 174614

as stated for the alteration to the rear of the5

premises of 1832 24th Street, N.W.  I would ask for a6

second.7

MR. MANN:  Second.8

CHAIRPERSON GRIFFIS:  Thank you very much,9

Mr. Mann.  I do appreciate that.  I would add a couple10

more things in terms of the uniqueness.  Not only is11

it just the existing building and its lot occupancy as12

it was rendered nonconforming by the regulations but13

the massing and the topology of the building itself14

being semi-attached is not something that one finds as15

a matter of right in the R-1-B zone.  16

Again, we are talking about all the unique17

aspects that led it to nonconformity of which now this18

small alteration is butting up against making it19

practically difficult to comply with the entire20

requirements of the regulations.  Again, I don't see21

how this in any way would impair our regulations or22

map.  The use isn't changing, the nonconformity isn't23

changing.  None of the elements that are actually24

attended to an R zoning are impacted.  25
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If one was to say in a zone district that1

was different, that would be in the R-5 above or above2

where an FAR calculation was, in fact, given, then3

certainly this goes directly to where FAR would be4

calculated.  The R-1-B zone one doesn't have an FAR5

restriction.  It is restricted by lot occupancy and6

also by height and other aspects.  Very well.  7

Yes, Ms. Miller.8

MS. MITTEN:  Just in looking at the9

regulations it appears to me that in addition to their10

being a practical difficulty for the applicant to11

renovate, as a matter of right there is a practical12

difficulty in complying with 2001.3 because the13

improvement that is there already exceeds the14

percentage of lot occupancy requirements so there is15

no way they can comply with that under 2001.3(a).16

CHAIRPERSON GRIFFIS:  Excellent.  Good.17

Anything else?  Any other comments?  Very well.  If18

there are no further deliberation on that, we do have19

a motion before us that has been seconded.  I would20

ask for all in favor to signify by saying aye.21

ALL:  Aye.22

CHAIRPERSON GRIFFIS:  Opposed?23

Abstaining?  Very well.  Why don't we record the vote.24

MS. BAILEY:  Mr. Chairman, the vote is25
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being recorded as three to zero to two to approve the1

application as amended.  Mr. Griffis made the motion,2

Mr. Mann seconded, Ms. Miller is in agreement.  Mr.3

Etherly and the Zoning Commission member is not with4

us today.  Are we doing a summary order, Mr. Chairman?5

CHAIRPERSON GRIFFIS:  Yes, I think we can6

waive our rules and regulations and issue a summary7

order on this.8

MS. BAILEY:  Thank you.9

CHAIRPERSON GRIFFIS:  Thank you very much.10

We do appreciate it.  11

We do appreciate actually your filings and12

also the drawings that were very informative and13

illustrative of what we are looking at.  And, utmost,14

we appreciate the analysis of the Office of Planning15

in helping us in which direction we might go but16

certainly fill out our own deliberation.  Thank you17

all very much.  Let's move ahead.18

MS. BAILEY:  Application No. 17489 of19

Phillip H. Bishop, pursuant to 11 DCMR 3104.1, for a20

special exception to allow the construction of an21

eight unit apartment building under section 353 in the22

R-5-A District at premises 320 61st Street, N.E.23

(Square 5266, Lot 51.)24

CHAIRPERSON GRIFFIS:  Very good afternoon.25
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Let me first as a preliminary, we do have a request1

for a party status in this case.  Is Theresa Dade2

present with us?  Ms. Dade of 323 Todd Place, N.E.3

Ms. Dade is not present.  Board members, I would take4

up today Exhibit No. 30.  I don't know if the5

applicant is in receipt of this.  6

However, I think we can dispense without7

comments.  As I have said probably all too often for8

my other Board members, but the definitive aspect of9

granting party status or denying party status comes in10

the answer to question 6 of our application.  That is,11

how an individual will be distinctly or uniquely12

impacted or affected if we were to grant the relief as13

being sought.  14

That happens to be blank on this request15

and, therefore, I really can't take any deliberative16

comments on it.  Also not being present Ms. Dade also17

diminishes I think the threshold test of being granted18

party status as being a party as a full participant in19

any public hearing.  That means putting on a case20

presentation, conducting cross examination, doing21

additional filings as the Board will require.  Of22

course, everyone is welcome to be a person present to23

provide testimony.  It is whether you rise to the24

level of party which is what is being requested here.25
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I think perhaps as this is written this1

may well have been understood as putting in written2

testimony and I would suggest, Board members, unless3

there is any opposition to it, that we take this into4

the record as a written testimony in opposition to the5

application and I will read it.  It may be ahead of6

our times but, "There are three apartment buildings in7

that block.  As of now we do not need another," is the8

statement.  We will get to that as we go into persons9

to provide testimony.10

With that then, if I am correct, there is11

no opposition to deny and no request for party status12

so we will move ahead and take it as a consensus of13

the present Board members and have the applicant14

introduce themselves for the record.  Turn on your15

microphone.16

MR. BISHOP:  Good afternoon.  My name is17

Phillip Bishop.  With me today is Jeff Styles, my18

attorney.  The other gentleman on the other side is19

Tommie Thomas, my architect.20

CHAIRPERSON GRIFFIS:  Indeed.  Very well.21

It's all yours.22

MR. BISHOP:  My name is Phillip Bishop and23

I am the property owner of 220 and 224 61st Street,24

N.E., Washington, D.C.  I have been living in the25
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Washington, D.C. area for more than 20 years.  I have1

also been involved in real estate in D.C. for more2

than 20 years.  Throughout that time I was a member of3

the Board of Realtors for D.C. and Maryland and a4

landlord and investor.  5

I most recently have been following my6

father's career as a builder.  I have decided to7

continue my father's work and create affordable8

housing as a developer.  Additionally, for almost 209

years I have served as an employee of the District of10

Columbia Government.  Over the years I have worked in11

compliance, project management, contract law12

enforcement, and criminal justice.13

I have been committed to making a14

difference for D.C. which brings me to the reason why15

I am here before you today.  This project is about16

doing our part in providing affordable housing to17

those who need it.  Like my father, I like helping18

people and I see this as an opportunity to offer19

housing to someone who may not be able to live without20

my assistance.21

I have a question that would authorize me22

to build an eight-condominium building and not eight23

apartments.  The objective is to provide home24

ownership and offer three bedrooms and new25
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construction under $300,000.  Additionally, I will1

make concessions in working with the D.C. Department2

of Housing and Community Development assistance3

programs.  These units are priced and geared for4

families.  I am attempting to build part of the5

laterization of the N.E. corridor.6

At this time I would like to present to7

you letters of endorsement from organizational leaders8

who are in support of this project.  Thomas Bidle,9

President and CEO of Independence Federal Savings10

Bank; Warren N., Esquire, former Assistant Attorney11

General for the District and council member for Ward12

5; William Donald Isaac, Executive Director, Community13

Partnership; Neil Randall, Minister, Living Waters14

Ministry in Ward 7; Dennis Chestnut, Chairman,15

Community Alliance, Ward 7.16

I thank you for this opportunity to17

present my project.  I believe it will meet the18

requirements of a special exception and approval of19

this project.  Thank you again. 20

At this point I yield to my architect to21

give you technical review of the actual project.22

CHAIRPERSON GRIFFIS:  Excellent.  Two23

things.  Question from Ms. Miller.24

MS. MITTEN:  Did you make a distinction25
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between units and apartments?1

MR. BISHOP:  That's correct.  Condominiums2

and apartments.3

MS. MITTEN:  Oh, okay.4

MR. BISHOP:  The idea is affordable5

housing and not a rental dwelling.6

MS. MITTEN:  Okay.  Thank you.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you.  We do appreciate it.  One quick clarification,9

of course, in setting the direction you are here10

under. special exception 353 which is new residential11

development in the R-5 district.  That, of course,12

refers us into our 410 and 410 lays out very clear13

distinct pieces.  Just for everyone's clarity, mine14

included, because it's so late and I'm getting tired15

here, we will look specifically at the sections of the16

zoning regulations.  Outside of that as much as we17

would like to talk about it, we cannot.  We have no18

jurisdiction.  We have no ability to impact affect, do19

anything with anything other than what 410 is going to20

walk us through.  I am certain your architect is going21

to walk us right down starting with 410 and going on22

to whatever it ends up to be.  I'm sorry, am I wrong?23

MR. BISHOP:  I believe 410 applies only to24

groups of residential buildings and this is a single25
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residential building.1

MR. STYLES:  Exactly.  That is correct.2

CHAIRPERSON GRIFFIS:  Therefore, 353 is3

the appropriate section.  411 is roof structures but4

if I read 353.1 because, as I was reading last night5

and here now, I'm wondering, okay, so what is it that6

we're judging?  We are here for a special exception in7

the new development of the residential in the R-5-A,8

right?  9

It is referred to all sorts of agencies.10

In the Office of Planning's report it says they have11

referred it to all these agencies and to education to12

make sure the schools know.  Look at the last13

sentence, and I may have read this incorrectly, at14

351.1, "In an R-5-A district all new residential15

development except those comprising all one-family16

detached/semi-detached dwellings shall be reviewed by17

the Board of Zoning Adjustments and special exception18

under 31.4."  19

I know what the special exception is.  It20

also is in accordance with the standards and21

requirements of 410 in this section.  410 tells me the22

specificity of what we are looking at, and that is23

front entrances, where are they, and the stairs and do24

we have any sort of exterior stairwells constructed25
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above the first level.  Does the attorney look at that1

differently?2

MR. STYLES:  I'm of the opinion that 4103

applies only to groups of buildings.  This is a single4

building and it does not apply.5

CHAIRPERSON GRIFFIS:  Perfect.  And we can6

get into 410.1 which will get right into it.  The fact7

that it is satisfied we wouldn't even need to get into8

those elements that were obviously outlined, all of9

those pieces that go into how groups of buildings10

connect, circulate, and egress and address the street.11

All of this will filter down very quickly I'm sure.12

But going to the big point we are sticking to the13

regs.  With that, I'll stop talking because it gets14

more confusing when I do.  I'll turn it over to you.15

MR. BISHOP:  Mr. Chairman, we are dealing16

with 353 and not 410.17

CHAIRPERSON GRIFFIS:  We're dealing with18

410 but you are going to say, first of all, that this19

is a single building and not exactly --20

MR. BISHOP:  It's not a group of21

buildings.  May I present to the Board?  May I present22

to the Board?23

CHAIRPERSON GRIFFIS:  Oh, absolutely.  Oh,24

yes.  I'm sorry.  I didn't hear that part.  We can25
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have you just put it -- where?1

PARTICIPANT:  We can probably let it stay2

here.3

CHAIRPERSON GRIFFIS:  Okay.  I think that4

will work fine.  However, there are other people in5

the audience.  Maybe if the technician is in the back6

he'll hear and we'll turn up plasma so we may be able7

to get these on the camera so people can see.8

Otherwise I just want to set it up so that people can9

see it.  Do we not have a easel?  What happened to our10

easel?  Let's do this.  Let's bring it up on the table11

because I'm going to need you on a microphone, too.12

Sorry about this.  We'll bring it right up front13

there.  If other folks need to see this, you just need14

to come around and maybe pull a chair closer.15

MR. THOMAS:  And, again, I only want to16

focus on the site itself which is relevant to the17

zoning issues.  It is a single building so we are not18

interested in the 410 category.  We are not building19

multiple buildings.  Directly across from us the20

townhouses are multiple buildings.  21

Within close proximity of our proposed22

building we have multi-family dwellings with four-unit23

apartment building.  We have existing apartment24

building there.  As stated in our opening, this is not25
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an apartment building.  They are condominiums.  They1

w i l l  b e  s i n g l y  o w n e d .  2

If we can move on to the 353 issues.3

CHAIRPERSON GRIFFIS:  Sure.4

MR. THOMAS:  In terms of 353.2 the5

property is located in the Greenwood neighborhood and6

supported by Drew Elementary School at 5600 E Street,7

N.E., Brown Middle School at 4800 E Street, N.E., and8

H.D. Wilson Senior High School at 5500 E Street, N.E.9

The proposed site is located near major transportation10

arteries and mass transit routes which is 353.3 which11

consist of Eastern Avenue to the north, Southern12

Avenue to the east, and East Capitol Street to the13

South and within Metro Station and Capitol Heights14

Metro Station.  15

The proposed project is in close proximity16

to the East Capitol Street dwellings.  353.4, the17

property is currently a vacant lot, 65-foot wide by18

140-foot deep, 0.21 acres, 9,100 square feet.  The19

proposed new structure will consist of three stories20

and a basement with eight bay parking spaces, concrete21

sidewalks and landscaping of nonstructured or paved22

areas.  It shall abut the street and front yard.23

Building arrangement as structured.  The24

building shall be erected simultaneously so it's not25
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separate buildings, as part of 410 is saying they are1

individuals.  There will be simultaneous positions of2

eight units, seven of which will be three bedrooms3

with one being two bedrooms to accommodate the4

mechanical room in the basement.5

The footing and foundation walls.  The6

basement will be poured concrete.  The first floor7

through the third floor will be structural steel frame8

construction with a brick front, exterior insulation,9

and a finishing system on the sides and the rear10

better known as stucco.11

Provisions of light and air.  Placement of12

the building based upon the lot size itself, the lot13

is kind of tight.  As you can see there is an existing14

building there meeting the side yard setbacks, the15

rear yard setbacks accommodating for the parking.16

There is no front yard setback but we are allowing 2117

feet from the property line forward so it's not going18

to impact light or air.  With the height of the19

building itself based upon the maximum height of 4020

feet we're below it so we are meeting those21

requirements.22

The parking as required, we have to23

provide one parking space per unit which we are24

providing in the rear of the building which will be25
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off of the public alley.  As part of the construction1

of the parking area, we are going to propose to DDOT2

to improve the alley because it's going to need that3

improvement so it doesn't erode our parking situation.4

Recreation.  There is a public recreation5

center which is about a block and a half away which is6

Wise Branch Park and Recreation Center.  Landscaping.7

We will landscape the exterior of the property with8

shrubbery.  There will be concrete walkways leading9

from the rear parking area to the front of the10

building.  11

There will be concrete walkways leading12

from the front of the building to the sidewalk.  We13

already have public space improvement to work that14

area so we have landscaping along those walkways.  We15

will have exterior lighting on the building.  We will16

have exterior lighting along the walkways.17

Grading.  If you look at one of the18

pictures in the presentation, or in the package, there19

at one point was an existing retaining wall there20

which as part of the construction and the completed21

project we are going to have to replace that retaining22

wall along with putting in a new walkway and the steps23

leading up to the building.  24

Along with that, which you will probably25
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hear later from one of the members of the ANC, is that1

directly adjacent to the property the wall had been2

damaged and as part of our project we were going to3

correct that problem because it's going to have to tie4

in to our project itself.5

If you go to the tables, the zoning6

requirements, the existing conditions is 9,100 square7

feet which you, the Board, have to give us approval8

because in R-5-A zone there is no lot requirement set9

forth so we have to request your approval as part of10

this application.  The lot width itself is 65 feet11

which will be maintained.  12

The lot occupancy in that area is 4013

percent which would be approximately 3,600 square14

feet, which we are only building at 2,800 square feet15

of the occupancy.  The floor to area ratio which is16

.09 and we are only building at 0.85 so we are staying17

below all of the required conditions.18

With that I will yield to our attorney.19

CHAIRPERSON GRIFFIS:  If you don't mind,20

why don't we take architectural questions right now.21

As a couple quick clarifications, the Office of22

Planning has just handed us two site photographs.  I23

don't know if you provided those but they are24

excellent.25
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MR. THOMAS:  Okay.1

CHAIRPERSON GRIFFIS:  I have a couple of2

questions.  In those photographs I see there is a3

walkway to the adjacent residential building.  Is that4

correct?5

MR. THOMAS:  To the adjacent residential6

building?7

CHAIRPERSON GRIFFIS:  Yes. 8

MR. THOMAS:  Right.  Yes.9

CHAIRPERSON GRIFFIS:  Okay.  Where is your10

walkway in relation to that?11

MR. THOMAS:  If I'm facing where that12

vehicle is parked, it's going to be to the left.13

CHAIRPERSON GRIFFIS:  Pretty close.14

MR. THOMAS:  As a matter of fact --15

CHAIRPERSON GRIFFIS:  I see.  Your16

entrance is center.17

MR. THOMAS:  This is our walkway here.18

CHAIRPERSON GRIFFIS:  I see.  Okay.19

Understood.  Have you checked about exterior lighting?20

Do you know what type of light fixtures you are going21

to have and where they are going to be placed on the22

building as proposed?23

MR. THOMAS:  We are going to use a24

lighting designing as part of our exterior landscaping25
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package.  What we are going to try to accomplish is to1

have lighting for security to the building itself and2

to be aesthetically pleasing to the exterior of the3

building or the surroundings.4

CHAIRPERSON GRIFFIS:  Are you going to5

light anything on the parking lot?6

MR. THOMAS:  Yes, exactly.  7

CHAIRPERSON GRIFFIS:  What are you8

proposing?  I mean, are they going to be on poles?9

MR. THOMAS:  Based upon the way the10

building is seated, it will be spotlighted for the11

entire parking area for both ends of the building.12

CHAIRPERSON GRIFFIS:  So the fixtures are13

going to be on the building.14

MR. THOMAS:  Yes.15

CHAIRPERSON GRIFFIS:  And out into the16

back.  I see.  Then on the adjacent side where this17

walkway is is there any lighting?18

MR. THOMAS:  On the walkway and on the19

corner of the building there will be spotlights.20

CHAIRPERSON GRIFFIS:  Okay.  I don't know21

if that is getting picked up on the record so we will22

have you stay close to a microphone.23

MR. BISHOP:  The lighting that will be in24

the front of the building shining against the front of25
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the property to reflect the property itself there will1

be lighting in the front of the actual walking2

entrance of the building on the side and then there3

will be some lighting along the side of the walkway4

walking around.5

CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller.6

MS. MITTEN:  The walkway that we were7

looking at, your neighbor's walkway, is it concrete or8

is it brick?  I can't tell.  9

MR. THOMAS:  It's concrete.10

MS. MITTEN:  So is your walkway intended11

to go with that and be similar to, complimented some12

how?13

MR. THOMAS:  Yes.  The walkways are going14

to be placed in a manner that they are complementary15

to each other because they are almost going to be16

exiting in close proximity onto the sidewalk so they17

will have to kind of mirror each other in a sense.18

That is one of the other things that is a concern of19

the ANC and one of the things we have to look at is20

aesthetically how do we accomplish that entrance and21

deal with that parking issue so, yes.22

MS. MITTEN:  The wall that you were23

talking about, are you talking about replacing a24

retaining wall?25
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MR. THOMAS:  If you look at the photos,1

the retaining was not there and so we have to -- if2

you look at the center picture that shows the3

property, you, can see the erosion there.4

MS. MITTEN:  What is the surface going to5

be?  Is it brick or is it concrete?6

MR. THOMAS:  It will be both masonry and7

concrete -- I mean, concrete and block.8

MS. MITTEN:  Oh, do you have a landscaping9

plan or are you just describing some shrubs or10

whatever?11

MR. THOMAS:  Right.  There was a12

landscaping plan that was submitted along with the13

plan itself when we submitted our package.  There was14

one of the drawings that was requested after we had15

done our submittal which should be in your package.16

CHAIRPERSON GRIFFIS:  When was it17

submitted?18

MR. THOMAS:  It was submitted after the19

initial package was submitted.20

CHAIRPERSON GRIFFIS:  Oh.  It's got to be.21

That's what it says.  Okay.  Got it.22

MR. BISHOP:  Mr. Neal requested it with23

the submission and I did the next day or so.24

CHAIRPERSON GRIFFIS:  Excellent.  Okay.25
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So what's it showing us?  Are you going to put in two1

trees out towards the back of the parking area?2

MR. THOMAS:  Right.  The parking area3

itself will be tree lined.  The walkway will be shrubs4

along the front of the building itself and along the5

walkway toward the front.6

MR. BISHOP:  It's limited landscape so the7

landscaping can only accommodate the size of the land.8

We are looking at a reasonable size of shrubs in the9

front, some shrubs along the walkway and then a few10

trees here and there.  We have professionally11

contracted out to do it.  We are not doing it12

ourselves.13

MS. MITTEN:  When you decided that it was14

going to be like juniper shrubs or something, I mean,15

is that definite?16

MR. THOMAS:  Yes.17

MS. MITTEN:  Did you get a professional18

opinion that --19

MR. THOMAS:  Yes.20

MS. MITTEN:  Okay, because you're saying21

it's going to be contracted out later.22

MR. THOMAS:  Yes. 23

MS. MITTEN:  But you have already24

conferred with a landscape architect?25
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MR. THOMAS:  Yes.1

MS. MITTEN:  Okay.2

CHAIRPERSON GRIFFIS:  Anything else?  Any3

other questions?  Very well.  Let's move ahead.4

Ready?5

MR. STYLES:  I apologize, Mr. Chairman.6

No.  At this time I would only limit my comments to7

just adding to the architect's viewpoint.  One thing8

I wanted to mention was that the six-year plan in the9

District already has the capital improvements for the10

alley in the back of the property.  What we are going11

to be working with DDOT is to ask that they obviously12

expedite that in the priority.  It is scheduled now to13

be done prior to 2008.  That will make the grading of14

the parking and the alley consistent.  I think it will15

be a general improvement for everyone who abuts that16

alley in addition to our development and project.17

Also, Mr. Chairman, the issue of the18

landscaping was brought up.  To the degree that we can19

maintain a consistent theme to the surrounding20

properties or the houses and the street in general on21

that block, that is the goal of the developer to22

maintain that consistency to the surrounding23

neighbors.  24

To go more specifically to Ms. Miller's25



207

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

viewpoint, and you have to excuse me for being1

horticulturally backwoods, I don't know a juniper tree2

from a dogwood, but to the degree that is consistent3

with the remainder of the neighborhood, that is where4

our goal -- that is the goal of the property and we5

understand that was probably one of the concerns that6

might be reflected by the community itself.  To that7

degree that's our goal.  The goal is to be consistent.8

CHAIRPERSON GRIFFIS:  You are saying you9

want to be consistent with the types of vegetation10

that is used?11

MR. STYLES:  Yes, to the types of12

vegetation.  What you don't want is a property that as13

you are driving down the street you come to this14

property and, again, there's junipers and then you get15

here and there's dogwood unless, you know, for some16

reason some landscape person tells us this is going to17

be architecturally beautiful and set off the whole18

neighborhood.19

MS. MITTEN:  Right.20

MR. STYLES:  What we don't want to do, in21

other words, is stand out in the neighborhood.  We22

want to be consistent with the beautification efforts23

going on in the neighborhood already.24

CHAIRPERSON GRIFFIS:  Okay.  It makes some25
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sense.1

MR. BISHOP:  If I could add, I think the2

ground effect lighting would create a nice very modern3

effect to the building itself.  I think it would be a4

great modernization to the neighborhood.5

CHAIRPERSON GRIFFIS:  Okay.  The ground6

lighting, because you've talked about it a little bit,7

two forms of it, you don't know what actual fixture8

you're using?9

MR. THOMAS:  It hasn't been selected at10

this point.11

CHAIRPERSON GRIFFIS:  Okay. 12

MR. STYLES:  With that I think I'm going13

to reserve any of my comments until probably on14

rebuttal of I think some other testimony that might be15

forthcoming to the Board.16

CHAIRPERSON GRIFFIS:  Excellent.  We17

appreciate that.  Last question of mine.  Is there any18

fencing or enclosure of the rear or the front proposed19

at this time?20

MR. THOMAS:  We have looked at fencing on21

the rear to abutting the single-family home south of22

the proposed property.23

CHAIRPERSON GRIFFIS:  Okay.  You looked at24

it but are you proposing it?25
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MR. THOMAS:  Well, we are proposing it on1

the rear from the corner of the rear building and2

along that side of the property to separate it along3

that property line.  We're on 61st Street and we are4

facing the building so it will be on the left side of5

the building.6

CHAIRPERSON GRIFFIS:  Okay.  Where does it7

start and where does it stop?8

MR. THOMAS:  It will start at the property9

line and go all the way to the alley to the end of the10

property.11

CHAIRPERSON GRIFFIS:  So it starts at the12

front of the property line?13

MR. THOMAS:  Right.  14

CHAIRPERSON GRIFFIS:  You are going to put15

a fence on the property line that separates the two16

properties?17

MR. THOMAS:  Right.18

CHAIRPERSON GRIFFIS:  That entire19

distance.20

MR. THOMAS:  Right.21

CHAIRPERSON GRIFFIS:  What kind of fence?22

MR. THOMAS:  We will be using a stockade23

type fence.24

CHAIRPERSON GRIFFIS:  Okay.  And then when25
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you get to the alley there is no enclosure of that1

parking area.  Is that correct?2

MR. THOMAS:  Right.  Correct.3

CHAIRPERSON GRIFFIS:  Okay.  All right.4

I don't have anything else.  Does anyone else?5

MR. THOMAS:  The fencing also would have6

to tie in with the retaining wall in the front so it7

would be starting from there and a continuation.8

CHAIRPERSON GRIFFIS:  What is the purpose9

of that fence?10

MR. THOMAS:  It's just a separation of the11

two properties.  I think there is an existing fence12

there.13

CHAIRPERSON GRIFFIS:  Really?14

MR. STYLES:  There is an existing fence15

there already, Mr. Chairman.16

CHAIRPERSON GRIFFIS:  All the way out to17

the front property line?18

MR. THOMAS:  Yes.19

MR. STYLES:  I think the issue really is20

that it would afford some privacy to the current21

property again with the proposed development and it22

would be a sense of privacy.  It wouldn't affect23

obviously access to either of the properties as far as24

the alley was concerned so it would stop short of25
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affecting anyone's ability to use the alley but we can1

forward the person who is currently there.  A lot of2

people don't like to look across and see somebody3

else's car parked in their backyard so that is our4

goal to --5

MR. THOMAS:  More of a screen.6

CHAIRPERSON GRIFFIS:  Sure.  Okay.7

Anything else?  Any other questions?  Very well.8

Anything else at this time?  Let's move ahead then.9

Let's go to the Office of Planning.10

MR. MOORE:  Good afternoon, Mr. Chair, and11

members of the Board.  I am John Moore, Office of12

Planning.  As is already in your midst, the Office of13

Planning supports the application.  We think it meets14

the standards of 353. 15

We on the Board's behalf contacted the16

Board of Education, Department of Transportation, and17

Housing and Community Development.  You may have18

letters from Housing and Community Development as well19

as DDOT.  We made our assessment based on our20

expertise regarding the school's capacity to handle21

whatever increase it could be.  It could be a maximum22

of 16 if there are two per units. 23

There is in close proximity an elementary,24

junior high, and a senior high school so it can25
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accommodate those.  1

We have gone through an extensive analysis2

under 353.4, the Office of Planning's responsibility.3

Again, we think that the application does meed the4

qualification standards.  I would like to recommend if5

the Board would approve a fence that it wouldn't be a6

stockade.  Maybe if you are going to do it, it should7

be -- not wrought iron but definitely not stockade.8

Any questions you would like to ask me?9

CHAIRPERSON GRIFFIS:  Excellent.  Ms.10

Miller?11

MS. MITTEN:  You are familiar with the12

neighborhood I assume and so would you concur with the13

applicant that the landscaping plan is consistent or14

complements well the landscaping in the neighborhood?15

MR. MOORE:  As the applicant indicated,16

there is not really a lot of area for landscaping.  If17

you look at the parking lot, and I've talked to the18

applicant about this, the parking lot would have to be19

done in accordance with DDOT standards.  As you know,20

that would call for some hedge edge between the end of21

the building.  I don't know if the landscape plan22

shows hedges in that area.23

Also, they mentioned the lights on the24

back of the property.  We specifically requested the25
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lights on the parking lot illuminate just the surface1

of the lot and not be disruptive to, of course, other2

people who live in the area.  Again, when the3

applicant gets with DDOT on the parking lot, all the4

standards will be put in place.5

MS. MITTEN:  So there will be landscaping6

around the parking?7

MR. MOORE:  Yes.  Ms. Miller, there is one8

area of concern and I am sure you may hear more about9

this from the ANC.  As the pictures indicate, the10

condition of the existing wall -- and I have spoken to11

the applicant about this.  If the existing wall is12

simply put back up in kind, it's not going to work.13

First, there has to be some grading of the site to14

take the pressure off the wall.  The applicant is15

being agreeable to look at that.  Again, I have also16

met with the engineer for the District of Columbia to17

ask this very question about the wall and he assured18

me that once the application come in for a permit,19

that they will take a look at the barrenness of it,20

texture, and materials to be put in the wall.21

MS. MITTEN:  I'm sorry.  Did you address22

the recreation nearby, whether that was adequate for23

the new development?24

MR. MOORE:  As the applicant mentioned,25
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there is a park within two blocks.  As a matter of1

fact, we call it the park nearby but the proper name2

is Marvin Gaye.3

MS. MITTEN:  Thank you.4

CHAIRPERSON GRIFFIS:  Anything else?  Any5

other questions of the Office of Planning?  Does the6

applicant have any cross examination of the Office of7

Planning?  Any questions?  Any cross?  The ANC is8

present.  Correct?9

MR. STYLES:  Mr. Chairman, if I could, any10

of the concerns raised by the Office of Planning on11

both the supporting wall or obviously on the parking12

and landscaping situation, we are fully prepared to13

meet that obligation even if it is actual replacement14

of the supporting wall or obviously on the parking and15

landscaping situation.  We are fully prepared to meet16

that obligation even if it is an actual replacement of17

the supporting wall so we don't see any of those18

concerns as an objection of any kind.19

CHAIRPERSON GRIFFIS:  What about the20

fence?21

MR. STYLES:  And then the fence as well.22

The recommendation is a stockade fence and we23

certainly -- Mr. Moore certainly has a wealth of24

expertise in that neighborhood and that community and25
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we certainly will be willing to defer to that.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you.  Thank you very much.  Let's move ahead then.3

ANC-7C is present.  Correct?4

Just a couple of things very quickly.5

First of all, I wish you a very good afternoon and6

appreciate your patience.  May I have you all7

introduce yourselves and what you represent.  Then the8

ANC will be able to conduct cross examination so any9

of the witnesses that you've heard if you want to call10

them back and ask them direct questions for their11

answers, we will do that now.  12

Office of Planning also, you have their13

report I'm assuming so you can cross them.  After that14

when cross is finished then we'll turn it over to you15

for your presentation or we will go right to16

presentations.  With that let's have introductions.17

MS. ANDERSON:  My name is Wadelle Anderson18

and I am the ANC Commissioner for the single member19

district 7-C-05 in which this property is located.  I20

am also Vice Chair of 7-C in the District of Columbia.21

CHAIRPERSON GRIFFIS:  Excellent.  And with22

you today is?23

MS. MANN:  I'm Patricia Mann, the24

homeowner nextdoor at 316 61st Street, N.E. to the25
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property that they plan to build.1

CHAIRPERSON GRIFFIS:  Excellent.  I'm2

sorry.  Your last name was again?3

MS. MANN:  Patricia Mann.4

CHAIRPERSON GRIFFIS:  M-A-N-N?5

MS. MANN:  M-A-N-N.6

CHAIRPERSON GRIFFIS:  Indeed. 7

MS. STAMPSBEY:  Hi.  My name is Stephanie8

Stampsbey and I live at 316 62nd Street, N.E.  I am9

one of the community activists that has been working10

with Ms. Anderson on this project.11

CHAIRPERSON GRIFFIS:  Excellent.  Okay.12

Very well.  Ms. Anderson is the ANC representative13

here today with us.  Do you have cross examination14

questions?15

 MS. ANDERSON:  Yes, we do have some cross16

examination questions.  We were very concerned in our17

prior three meetings with Mr. Bishop and his attorney18

and his architect.  We were very concerned about the19

fabrication of the building itself.  We had nothing.20

We didn't have an elevation per se at the first21

meeting and then after we requested a second meeting22

and asked him to specifically bring the fabrications,23

talk about the lighting, the shrubbery --24

CHAIRPERSON GRIFFIS:  What are your25
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questions today?1

MS. ANDERSON:  My question today is can2

you -- excuse me.  Can Mr. Bishop or his architect3

shine some light as he has not been able to be really4

specific at this particular time on the lighting, the5

shrubbery, etc.  Those things we know he cannot do,6

but I would like to ask about things such as the trash7

receptacle, where it will be located.8

CHAIRPERSON GRIFFIS:  Excellent question.9

Let's get the answer to that first.  Who wants to10

answer that?  Does the architect want to answer any11

questions?  If so, why don't you come sit here on this12

table.  Or, Mr. Bishop, if you know.  Excellent.13

14

MR. BISHOP:  The trash receptacle will be15

in the area to your -- if you walk from the front to16

the rear to your right we have a large vacant piece of17

land here.  That is where the trash receptacle will be18

so it can be accessed by truck and yet not consume any19

apartment space. 20

MS. MITTEN:  Okay.  It will not abut the21

parking lot?22

MR. BISHOP:  No.  Parking is in that area23

where the house is.24

MS. MITTEN:  Okay.25
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CHAIRPERSON GRIFFIS:  So it's on the path1

that you're putting in but it doesn't disrupt the2

parking?  Is that what you said?3

MR. BISHOP:  Yes.4

CHAIRPERSON GRIFFIS:  So there is going to5

be a dumpster.  Is there an enclosure around the6

dumpster?7

MR. BISHOP:  It will be a dumpster and it8

will have an enclosure.  It might not be a full9

enclosure but a partial enclosure in order to get10

access to the dumpster itself.11

CHAIRPERSON GRIFFIS:  Is the area where12

the dumpster is going to be is it shown on the site13

plan at all?14

MR. THOMAS:  Yes, it is.15

PARTICIPANT:  Can you turn it so they can16

see it, too?17

CHAIRPERSON GRIFFIS:  Why don't you move18

that all back behind the table a little bit.  Not too19

far away.20

MR. THOMAS:  The dumpster location will be21

here in this area so there is easy access from the22

alley itself.  This alley runs out to here for access23

to come in and out with the truck.  It will be totally24

on this property and it will be closer to the25
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adjoining property.1

MS. ANDERSON:  Let me ask you another2

question about the walkway.  The walkway from 61st3

Street heading west, is that under this front4

elevation of the building that was in your5

application?  This is the front elevation picture to6

which I'm speaking.  You are telling me that the7

walkway is on the right side.8

MR. THOMAS:  The walkway here.  The is9

directly from the sidewalk to the front of the10

building.  What you are indicating there is --11

MS. ANDERSON:  The whole front of the12

building.13

MR. THOMAS:  Right.  14

MS. ANDERSON:  Okay.15

MR. THOMAS:  This is this wall right here.16

MS. ANDERSON:  And how wide and how long17

is that walkway?18

MR. THOMAS:  A four-foot walkway going19

from this step up and it will be part of the retaining20

wall.21

MS. ANDERSON:  Okay.  How many feet?22

MR. THOMAS:  Well, approximately 21 feet23

because it's 21 feet from the property line to the24

front of the building.  You step back four feet for25
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your stoop so you subtract four and 17 feet.1

MS. ANDERSON:  Okay.  Just one moment2

before you walk away.  The walkway indicated going3

around the building, that walkway will be as long as4

the building and going to the back?5

MR. THOMAS:  Yes, as indicated here.6

MS. ANDERSON:  Okay.  When you are facing7

the building the side of the building on the right8

where the walkway is there is no entrance at all on9

that side of the building?10

MR. THOMAS:  No.  No, because part of the11

zoning regulations the only interest that we can have12

outside of --13

MS. ANDERSON:  I understand.  I'm just14

trying to get clarification on the walkway going15

around if there is no entrance into the walkway.16

Okay.  Thank you very much.17

I would also like to ask the applicant18

about how do you plan to ask that the builder keep the19

dust and the dirt and the debris that is associated20

with trucks coming in and moving dirt so there is not21

a health hazard to the neighbors there on the street?22

And the hours of construction which we assume will not23

include Sunday in the hours of construction.   We are24

concerned about the noise levels, etc.25



221

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. THOMAS:  I guess I might as well go1

ahead and answer all of those issues around2

construction which is what I think your all's concern3

is starting out with I have to submit a safety plan4

for excavation in public space in which I need to have5

to notify the immediate residents of that plan.  As6

part of public space and having access for7

construction from the alley, I have to indicate a lay-8

down area.  9

I have to indicate dust control.  I have10

to deal with also rodents and any of the construction11

issues that have been addressed by the ANC which in12

order to secure my building permit, I had to address13

those issues.  14

In terms of dust the lay-down area for15

parking is based upon the phase of the construction.16

The parking is the last thing we are going to do.  All17

of that area that is indicated for parking is the area18

that we will be working in terms of the excavation19

material prior to being removed from the site, if20

something was not needed at the site, will be located21

in that area.  We will have rocks down.  We will have22

covering of the material so that the dust is not23

flying on other property.24

CHAIRPERSON GRIFFIS:  So are you planning25
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outside of the already regulated building code1

construction requirements?2

MR. THOMAS:  Yes, sir.3

CHAIRPERSON GRIFFIS:  You are?  What are4

you planning outside of what is already there?5

MR. THOMAS:  Oh, no.  I'm sorry.  6

CHAIRPERSON GRIFFIS:  You're not?  You are7

going to comply with what is already required by the8

construction code and the regulations?9

MR. THOMAS:  Exactly.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. THOMAS:  Yes, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Next question.13

MS. ANDERSON:  Okay.  Let's see.  The14

fabrication of the materials used in the building, we15

didn't get an understanding at our ANC meeting of the16

fabrication.17

CHAIRPERSON GRIFFIS:  What do you mean18

fabrication?19

MS. ANDERSON:  I'm talking about the brick20

front that he speaks of today.21

CHAIRPERSON GRIFFIS:  He's not going to be22

making the brick.23

MS. ANDERSON:  No, no, no.  We want to24

see.  We just want to see what it was going to look25
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like.1

CHAIRPERSON GRIFFIS:  Oh.2

MS. ANDERSON:  We didn't have any idea.3

CHAIRPERSON GRIFFIS:  Material selection.4

MS. ANDERSON:  Um-hum.5

CHAIRPERSON GRIFFIS:  Can we do a full-6

size mock-up?  No, wait a minute.  We can't do that.7

  MR. THOMAS:  No, Mr. Chairman.8

MS. ANDERSON:  Sometimes, you know, you9

bring a piece.10

CHAIRPERSON GRIFFIS:  So you want to know11

what color brick it's going to be?12

MS. ANDERSON:  Um-hum.13

CHAIRPERSON GRIFFIS:  Do we know that?14

15

MR. THOMAS:  We haven't selected colors16

yet, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Do you have any18

difficulty in providing the selection?19

MR. THOMAS:  No.  What we'll do --20

CHAIRPERSON GRIFFIS:  Let us be clear21

because, quite frankly, at this point I don't see how22

we have jurisdiction getting into picking colors.23

MS. ANDERSON:  I understand that.24

CHAIRPERSON GRIFFIS:  I understand why it25
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would be a concern to you but for us I need to move on1

to other elements. but if I can get from them that2

they will share it with you.3

MR. THOMAS:  Yes, we will.4

CHAIRPERSON GRIFFIS:  Right now it's going5

to be a brick facade.  Is that correct?  With a stucco6

finish on the side and the rear as you testified7

today.8

MR. BISHOP:  That's correct.  We're9

talking about dark brown with windows with the frames10

inside the windows.  We're talking about brick like11

the townhouses across the street.12

COURT REPORTER:  Mr. Chairman, can you13

move back a little?14

CHAIRPERSON GRIFFIS:  Yes.  We are15

blocking the recorder.  She can't see.16

MR. THOMAS:  May I also say --17

CHAIRPERSON GRIFFIS:  Can you move that?18

Move it right behind that table.  Go ahead.19

MR. BISHOP:  We are discussing some issues20

relative to the community and of the neighbors'21

concern.  It is our objective to work with them and to22

make this as a comfortable process during the23

construction as possible. We realize there are certain24

inconveniences that come along with construction and25
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we will do our best to work with them.  That is one1

reason I got my attorney involved as a mediator to2

help deal with some of the concerns of the community3

to make sure that everybody is on the same page and we4

are addressing their concerns and we are getting5

things done.  Or if they have an issue we will work6

toward resolving it.7

CHAIRPERSON GRIFFIS:  Good.  If I8

understand what you just said is anything that we9

can't deal with, his lawyer is taking good notes so at10

the end of this you guys can all get together.11

MS. ANDERSON:  Thank you very much.  We12

appreciate that.13

CHAIRPERSON GRIFFIS:  Next question.14

MS. ANDERSON:  That's the end of my15

questions right now.16

CHAIRPERSON GRIFFIS:  Excellent.  Any17

questions of Office of Planning?18

MS. ANDERSON:  No, not right now.19

CHAIRPERSON GRIFFIS:  Very well.  I am all20

ready for your report.21

MS. ANDERSON:  Okay.  22

CHAIRPERSON GRIFFIS:  I'll note as you get23

ready for addressing that Exhibit No. 34 is the ANC's24

filed letter recommending denial of this application.25
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I would imagine we are going to hear a little bit more1

from you, Ms. Anderson, about why that is and what2

brought the ANC to recommend a denial in this3

application4

MS. ANDERSON:  Subsection 3104.1 of the5

zoning regulations require that the applicant must6

show how the use will not adversely affect the use of7

the neighboring property, i.e., traffic, noise,8

lighting, etc.  Several residents of the 300 block of9

61st Street. N.E., complained that the retaining wall10

adjacent to the property line would need to be11

replaced so that it's an adequate present structure12

that would not cause land erosion and further damage13

to the community.  It is also aesthetically detracting14

to the neighborhood.  The parking lot for the condo15

building needs to be resurfaced and the alley in its16

present state of disrepair will make it impossible for17

the allotted vehicles.  The residents of the community18

have also made reference to the noise of construction19

and would like the builder to assure them that hours20

of construction, dust, dirt, and debris be kept to a21

minimum to assure the health and safety of the22

community.  The community had also requested that the23

applicant address the technical aspects of the24

amenities, the fabrication, materials of the building,25
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and the physical location of windows now that that the1

issues have been addressed by the applicant.2

For the reasons stated above, ANC-7C3

opposes and recommends denial of the request for the4

special exception of the variance.  The full ANC5

recommendation opposing the special exception as6

described in the preceding paragraph but was approved7

by a roll call of four to zero is as follows:  The8

commissioners were Chambers, Woods, Malloy, and9

myself.  10

I must say that at that meeting Mr. Bishop11

was not able to present his argument because he read12

quite a lengthy letter about how he was treated13

instead of addressing the issue of his particular14

application for this particular condo.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.17

MS. ANDERSON:  Thank you.18

CHAIRPERSON GRIFFIS:  Lucky we had him19

here today to present it all.  So according to that,20

you raise a couple of issues that you then said21

indicated the reasoning why you voted to deny this.22

It seems like the first several would only be remedied23

if this was approved and it went to construction24

meaning no retaining wall and the surfacing of the25
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parking.  I'm glad I understand that correctly.1

In terms of the window placement, I think2

that is something we would look at under a special3

exception as it would adversely affect the use of the4

adjoining properties.  It is very clear on the5

drawings, the plans, and also the elevations, the6

fenestration location.  Actually, it raises an7

interesting question of -- maybe I'll leave it.  Why8

isn't there more?  You have one small window in every9

bedroom.10

MR. THOMAS:  On Ms. Mann's side there is11

one window per bedroom unit and those windows are12

pretty much placed where -- there was a question Ms.13

Mann brought up during our recess earlier this14

afternoon where the placement of the windows were15

affecting her side of the house.     16

CHAIRPERSON GRIFFIS:  You minimized the17

fenestration at the sides of the building in order to18

ensure the privacy of the adjacent properties?19

MR. THOMAS:  Yes, Your Honor.  20

CHAIRPERSON GRIFFIS:  I see.  Okay.  Any21

other questions of the ANC?  Ms. Miller.22

MS. MITTEN:  Good afternoon.  I'm just23

wondering if any of your concerns that are set forth24

in your ANC resolution for opposing the application if25
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they have been addressed today?1

MS. ANDERSON:  Yes, some of them.  902

percent of them have.3

MS. MITTEN:  So what is outstanding in4

your view for a reason to oppose the application?5

MS. ANDERSON:  The retaining wall, the6

placement of the lighting that I am hearing now, but7

I would expect if you were building a condominium you8

would have more specifics about the type of lighting9

that you are proposing.  Is it halogen?  The grading,10

etc.  Those specifics that people want to know about,11

the perspective buyers.  I'm quite sure but do you12

want to know about related to here what's going to be13

there?14

MS. MITTEN:  I think I understand what15

you're saying.  If you had more specifics on how this16

would look you would be able to evaluate better17

whether it was going to be objectionable or not.18

MS. ANDERSON:  That is correct.  There has19

been building in our community.  Of course, we know20

that Capital Gateway is putting up a marvelous21

community on East Capitol Street and 58th and 57th22

Streets on N.E.  In the past they had been building on23

many hills and boroughs which was supposed to be just24

wonderful affordable housing and it ended up being25
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built on railroad tracks.  1

People sitting on the bus get literally2

smacked on the head just riding by because the house3

was built so close to the street.  We don't want to4

see that type of housing ever again in our community.5

It's up and coming.  We are seeing the turnover and we6

are just very adamant in seeing a good product in our7

community.8

CHAIRPERSON GRIFFIS:  Is that where the9

old railroad apartment terminology came from where10

they built it on the track?  I like to relocate once11

in awhile.  Okay.  Clearly that's not what you're12

doing.13

MR. BISHOP:  Absolutely.  Let me just14

confirm that this is a bank financed project.  This is15

not something I'm doing out of the back of my pocket.16

You know when the bank gets involved, it's got to be17

done a certain way.  There are inspections and they18

monitor the material and they see that things are done19

a certain way.  20

I will also add that I don't think there21

is another building on the street within four or five22

blocks that has ground effect lighting so to have23

halogen lighting or whatever type of lighting that is24

coming from the ground is adding a more modern effect25
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and to the community I think that's a plus.1

CHAIRPERSON GRIFFIS:  Interesting2

comments.  Okay.  Thank you.  3

Follow-up, Ms. Miller?4

MS. MITTEN:  No.5

CHAIRPERSON GRIFFIS:  Anything else?6

Anything else for the ANC from the Board's7

perspective?  Does the applicant have any cross8

examination of the ANC?9

MR. STYLES:  Mr. Chairman, again, thank10

you.  I'll keep my comments brief, especially this11

late in the evening.  12

CHAIRPERSON GRIFFIS:  I don't want any13

comments.  I want cross examination.14

MR. STYLES:  Cross examination, yes.15

Basically -- I'm sorry.  One second, Mr. Chairman.  I16

think that the only outstanding issue if I'm not17

mistaken, Ms. Anderson, was the issue of the retaining18

wall.  I can assure you, and I think Mr. Moore has19

indicated, that the structural engineer is on board.20

We give you a firm commitment whatever it takes,21

whether it is a complete replacement or restructuring22

of that wall, we are going to do that. As a matter of23

fact, we won't have a choice.24

CHAIRPERSON GRIFFIS:  And your question25
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is?1

MR. STYLES:  My question is will that be2

satisfactory at this point, I think, for the ANC as it3

relates to --4

MS. ANDERSON:  For the retaining wall,5

yes.  We do look forward to working with you on this6

project.7

MR. STYLES:  Great.  I think the other8

outstanding issue pursuant to Ms. Miller's question,9

was the issue of lighting.  I think we are in the10

process of getting a lighting engineer so when we have11

those results, is that okay that we forward it to the12

ANC?13

MS. ANDERSON:  Will we have any input?14

Are you listening to the concerns of the community15

again on that?  I only say that because when we look16

at the lighting I think everybody goes to the home17

improvement store so the neighborhood is in a constant18

state of remodeling and doing home improvements, etc.19

 MR. STYLES:  We absolutely have no problem20

working with the ANC and the community to address21

that.22

MS. ANDERSON:  Thank you.23

MR. STYLES:  I just wanted to put that on24

the record, Mr. Chairman.25
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CHAIRPERSON GRIFFIS:  Indeed.  Thank you.1

Yes, Ms. Miller.2

MS. MITTEN:  There has been a lot of3

discussion about the lighting.  Is it written in these4

papers that you filed or are you just now describing5

it to us?  Is there something I can refer to?6

MR. STYLES:  No, I don't think at this7

point it's in the paperwork.  Part of that is because8

some of that obviously when you are designing it's a9

little bit preliminary but, again, we want to have a10

pleasing and aesthetic lighting situation that works.11

It can't be too bright, can't be too dim.  You always12

have that challenge as well.  13

I mean, whether it's ground effect or from14

the rear or from the sides of the building you can't15

spill over to Ms. Mann's property, for instance.  She16

likes some lighting.  She just doesn't want the17

lighting up on her porch.  That is always a careful18

balancing act.  Quite frankly, sometimes it's not19

until the building is finished that a lot of those20

adjustments are made because you do a rendering and21

you say the light is only going to shine five feet22

onto the property and again you find out that it's on23

this man's porch.  24

Therefore, you would have to replace that25
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fixture or you have to aim it differently.  Let me be1

as direct as I can be about it.  These are not2

relatively cost prohibitive measures that we can take3

to satisfy the community.  If that is the case, we are4

going to absolutely do that.  There is no reason for5

us not to.6

CHAIRPERSON GRIFFIS:  Yes.  Okay.7

Anything else?  We like to have some of the fun so it8

would be nice to have some of that stuff here.  In all9

seriousness, I mean, some of these impacts if it would10

adversely impact the adjacent.  That's what we're11

looking at.  Lighting is one of the big ones but I12

don't think it rises to that great of a concern.13

Quite frankly we can have you submit if we think it's14

pertinent.  Follow-up, Ms. Miller?  Anything else?15

MS. MITTEN:  Well, I hesitate but I think16

I'm just going to make this comment because I17

sympathize with the ANC to a certain extent about18

being about to imagine what it is going to look like.19

When I look at a black and white landscaping plan, I20

can't tell are the grounds going to look attractive or21

not.  I'm a lay person, too.  I'm not an architect.22

I'm a lawyer.  23

CHAIRPERSON GRIFFIS:  No excuses.24

MS. MITTEN:  It could be improved that way25
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as far as being able to communicate to the community,1

"This is what it's going to look like.  This is a2

pretty picture."  This is just my opinion but I think3

it's nice to complement the rest of the neighborhood4

but there is nothing where I live.  If you are having5

special lighting in the neighborhood you could have6

more beautiful grounds, too, which would not be a bad7

thing.  8

MS. ANDERSON:  I would just like to add9

that when you are using a lighting contractor they can10

address all of those issues with you.11

CHAIRPERSON GRIFFIS:  You can have us12

design it.  Okay.  What else?  Anything else?13

Anything else for the ANC?  Any other questions of the14

ANC?  Any other questions?  Very well.  Thank you very15

much.  At this point then I don't think we have any16

other Government reports attended to the application17

the ANC has presented.  We do appreciate Ms.18

Anderson's presence here.  Let's go to the persons19

present to provide testimony.  Ms. Mann, let's start20

with you.21

MS. MANN:  Hi.  I do have a few issues,22

one being the wall out front that was knocked down has23

been down since hurricane Isabel.24

CHAIRPERSON GRIFFIS:  Indeed.  Do you want25
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it back?1

MS. MANN:  I want my side repaired or2

replaced because the damage was done from the wall3

going down.  The other thing that I had concern with4

is the three cars that are going to be parked adjacent5

to the building.  How much affect the exhaust and so6

forth will have on my property because I do have a7

garden that is there and we have small children and8

one child has asthma.  I want to know how much that9

will affect our property.  10

CHAIRPERSON GRIFFIS:  The exhaust from the11

cars?12

MS. MANN:  The exhaust from the cars.13

There will be three cars that will be parked adjacent14

to the building which will affect where my property15

is.16

CHAIRPERSON GRIFFIS:  Okay.  I understand.17

What else?18

MS. MANN:  Those three.19

CHAIRPERSON GRIFFIS:  Okay.  What else?20

MS. MANN:  That's all.21

CHAIRPERSON GRIFFIS:  Really?22

MS. MANN:  Um-hum.23

CHAIRPERSON GRIFFIS:  How about the fence?24

MS. MANN:  Oh, the fence will have to be25
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replaced as well, the portion that was knocked down.1

CHAIRPERSON GRIFFIS:  What do you want the2

fence there for?3

MS. MANN:  The fence was the boundary for4

my home.5

CHAIRPERSON GRIFFIS:  Okay.  Visual6

disconnect or is it to make sure that people don't7

walk across the yard?8

MS. MANN:  Exactly, because they can come9

over into the next area.10

CHAIRPERSON GRIFFIS:  Okay.  Excellent.11

What about the window placements on the adjacent12

property of the proposed site?  Any issue for you?13

MS. MANN:  Yes.  The issue I had was14

whether or not when I come out the back door if I will15

be looking directly into the window of one of the16

apartments.  I don't want to see this going on over17

there and they definitely don't want to see what is18

going on in my house.19

CHAIRPERSON GRIFFIS:  We won't comment on20

that in the record.  Anything else?21

MS. MANN:  No, that's all.22

CHAIRPERSON GRIFFIS:  Perfect.  That's an23

awful lot.  We do appreciate that.  24

Questions from the Board?  Does the25
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applicant have any cross examination of Ms. Mann?  Any1

cross questions?  Ms. Mann, thank you very much.  We2

appreciate it.3

MS. MITTEN:  Can I ask one question?4

CHAIRPERSON GRIFFIS:  Ms. Miller is going5

to ask you a quick question before you go.6

MS. MITTEN:  To the extent you are the7

right person to ask.  I am looking at the plans and I8

see, you know, they were talking before about just one9

row of windows.10

MS. MANN:  Yes.11

MS. MITTEN:  Your house is parallel, I12

gather, to this building?  This whole length?13

MS. MANN:  No.  My house is on two lots so14

when you come out of the back door --15

CHAIRPERSON GRIFFIS:  This is the16

building.17

MS. MITTEN:  Oh. 18

CHAIRPERSON GRIFFIS:  That window.19

MS. MITTEN:  My question is going to could20

there be anymore windows on this building that21

wouldn't interfere with privacy?22

MR. BISHOP:  Well, that's just the current23

design and configuration of the work.24

MS. MITTEN:  But is that design based on25
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a concern for privacy or some other factor?  I'm1

sorry.  Now I'm asking a different question.  Did 2

you --3

MR. BISHOP:  That was part of the4

consideration but it's the overall concept.5

MS. MANN:  Because we have a screen-in6

back porch, I guess about eight feet.  Once you are7

out on the back porch, you can look out into the8

vacant lot and the apartment that is across from it.9

CHAIRPERSON GRIFFIS:  How about the other10

way?  What do you see the other way?11

MS. MANN:  It's a wall there on the back12

porch.  If you look straight ahead it's the home13

across from -- the two or three homes across from us,14

across the alley.  The alley way separates the yard.15

CHAIRPERSON GRIFFIS:  Okay.  Anything16

else?  Thank you again.  Let's move ahead.17

18

MS. STAMPSBEY:  Okay.  My concerns with19

this project was we had several community meetings.20

Like she said, we learned about shrubberies, lights.21

We asked for a model.  There are two buildings.  Put22

the two buildings together and let us see how this was23

going to look.  We asked for this and we did not get24

this.  That was like a slap in the face for the25
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community.  That is one of the reasons why the1

community voted it down because it was something that2

we asked for, you know.3

Secondly, he is saying what other building4

has the lights.  Yes, there is.  300 has the bright5

lights attached to the building.  That's one.  They do6

have the lights on the side of the building which does7

not convey with the other neighbor's privacy but it8

just shines like toward the back.9

Another thing that I have a concern about10

is, okay, he is saying about this parking.  You have11

to remember there are homes in the back of the alley12

ways.  I patrol these alley ways.  I don't work for13

DPW or DCRA but I go through there for the babies of14

the community that walk those alley ways.  15

It is my job to see that the shrubbery is16

cut and if there is trash back there and see that the17

trash is picked up.  Whoever drops it is fined, okay?18

There are other homes back there that will be affected19

by the construction of this property like when he20

decides he's going to make his eight spaces for a21

parking lot for the condominium building, okay? 22

Another one of my concerns is that when23

that jackhammer goes off.  One of the big questions24

has been asked by the houses that live in front of the25



241

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

project, "What happens when my windows crack?"  What1

guarantee is he going to give these people about their2

homes when their soil begins to erode off of their3

properties?  That is another thing, right?  4

People are very, very concerned about this5

project.  Very concerned.  We are concerned about mice6

infestation once the ground is broken.  We don't have7

mice but that doesn't mean after the ground is broke8

that we won't have the rodent infestation problem.9

There are a lot of concerns that Mr. Bishop and his10

crew have not answered at all. 11

CHAIRPERSON GRIFFIS:  Excellent.  Ms.12

Stampsbey.13

MS. STAMPSBEY:  Yes.14

CHAIRPERSON GRIFFIS:  Thank you very much.15

We do appreciate that.  There were quite a few16

elements you brought up from the rodents to the17

lighting to the construction and actually the request18

for graphic representation of what was being proposed19

so the community could understand that.  I think the20

Board appreciates all the work that you do behind and21

your knowledge of those property owners that aren't22

properly keeping attended to their trash areas.23

Nonetheless, let's us go directly to the24

items that you brought up.  I don't know if you25
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understood but Mr. Bishop actually made statements1

this afternoon regarding the submissions that would be2

a requirement for them to get permits.  Maybe it was3

his architect also that had indicated it of which4

there would be a rodent abatement that would be5

required.  Any other construction elements that you6

are talking about are absolutely big concerns.7

MS. STAMPSBEY:  Yes, they are very big8

concerns.9

CHAIRPERSON GRIFFIS:  They are outside of10

our jurisdiction.11

MS. STAMPSBEY:  Okay.12

CHAIRPERSON GRIFFIS:  The jurisdiction13

would be at DCRA, of course, when they get the permits14

and they will have to come under compliance with the15

timing.  If there is any sort of major demolition that16

happens of when that happens and how it happens and17

the site works that are appropriate.  They should be18

able to document the existing conditions surrounding19

the area.  20

Obviously be responsible if they do any21

damage to adjacent properties.  What I'm saying is all22

these, I think, are excellent points that need to be23

addressed.  I'm not sure we can address all of them24

for you.  In terms of the model and graphic25
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representation, I think making that recommendation you1

are absolutely right.  2

It is a lot easier if you can understand3

what is being proposed and, thereby, move forward.  I4

don't know why it didn't happen but that is, again, an5

important aspect of why we have the public hearings,6

so they are here and they are presenting all of their7

information.  They have actually some interesting8

interior renderings that we haven't even gotten to9

that are on the Board.  10

I'm hoping that what they are showing11

today is useful to you in your understanding of what12

is being proposed here.  Lighting.  I absolutely13

agree.  I think it is a big concern for this Board in14

almost all the projects of which we look into that.15

We don't take lightly they are just going to light it.16

The placement, the type, the location of it.  17

All of that are important factors.  It's18

also something that can be, I think, relatively easily19

adjusted so we will take that under consideration.20

Other than that, let me go to any other Board members21

if you have questions of Ms. Stampsbey's testimony at22

this time.  Ms. Miller.23

MS. MITTEN:  Could you refresh my memory?24

You are an ANC commissioner.  Is that right?25
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MS. STAMPSBEY:  ANC activist.1

MS. MITTEN:  ANC activist.2

MS. STAMPSBEY:  Yes.  I work for both ANC3

and the community.  I'm the one that runs around in4

the community and sees where the trouble spots are.5

MS. MITTEN:  Okay.  You made a reference6

to shrubbery.  What is your interest with the7

shrubbery?8

MS. STAMPSBEY:  Okay.  My interest was9

this is the first time we heard about shrubbery, okay?10

We are hearing this for the very first time.  We had11

two meetings and we didn't hear about shrubbery, okay?12

This is a concern with me.   They come in and say one13

thing and it was a total different thing when they14

presented it to the community.  I don't understand15

this.  I really don't.  We are the ones that have to16

live with this project, okay?  They came to our17

community to present this project and it wasn't well18

represented.19

CHAIRPERSON GRIFFIS:  Any other questions?20

Thank you very much.  Does the applicant have any21

cross examination?  Excellent.  Very well.  Thank you22

both very much.  We do appreciate it.  Thank you, Ms.23

Anderson, for being here.  We appreciate your24

diligence in being here and also bringing all this25
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important information to the Board's attention at this1

time.  2

With that then let me ask are there any3

persons present in regards to application 17489?4

Phillip Bishop, if you would come forward at this5

time.  Persons in support.  Persons in opposition.6

Not nothing any other individuals present, thank you7

all very much again.  I'll turn to you, Mr. Bishop,8

for any closing remarks that you might have.9

 MR. BISHOP:  Thank you, Mr. Chairman, and10

to the rest of the Board.  I certainly want to just11

point out in a broad perspective that we certainly are12

not taking lightly any of the comments and suggestions13

of the ANC and the members of the community and14

neighbors.  In fact, that was one of the reasons my15

client asked me to be involved.  He felt there had16

been a slight miscommunication between his development17

and the community.  We will certainly work to address18

everything we heard.  More specifically, I think the19

retaining wall we beat that one to death.  We will20

certainly comply with whatever the standards of the21

District of Columbia as it relates to that retaining22

wall and want to do so.  It's not a deal killer to the23

project frankly.  24

As Ms. Mann had concerns about issues that25
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were sensitive to cars and exhaust, hopefully the cars1

will be returning home and cutting the car off would2

be the obvious solution but we can't really impact a3

lot of those issues but the issues that we can and we4

certainly understand the concern of both the5

community.  6

Also as reflected by Ms. Miller, we are7

sorry that we couldn't have given a more adequate8

visual presentation that sought everyone's approval9

but we hope today that we have enhanced that and we10

will continue to enhance it as we go forward.11

Obviously I'm not an architect either and some might12

way I play a lawyer on TV.  I think that is sort of a13

summation of our rebuttal to the degree that we can14

move forward and work with the community, we will both15

on a substantive and aesthetic level we would be more16

than happy to do that.  17

Again, also, Mr. Moore and his guidance on18

issues where he, I think, from fencing to how we19

should deal with the shrubbery and the adjacent alley20

or whatever, we remain open to work with everyone to21

make this a successful and beneficial project for both22

my client and the community.  We think it's a win/win23

for everyone.  Thank you.24

CHAIRPERSON GRIFFIS:  Thank you very much.25
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Questions?  A couple of quick things for1

clarification.  You made a comment when you started2

out that you were setting the building back and3

holding a 21-foot, I believe, front yard even though4

isn't required.  That was for what you indicated as5

light and air.  6

I'm wondering in looking at this it7

doesn't line up with any of the buildings and the8

other buildings are essentially in line.  I'm9

wondering why you would move the building back away10

from and not take up more space.  Maybe it's just the11

site plan itself as a representative.12

MR. BISHOP:  The major issue is parking,13

having to provide the number of parking spaces and the14

size of the parking lot.15

CHAIRPERSON GRIFFIS:  If you move the16

building out towards the street and take Mrs. Mann's17

house, the front line of that house, it pretty much18

lines up.  It's eight feet back from the property19

line.  Why wouldn't your building line up to that20

level.21

MR. BISHOP:  We can pull the building22

closer to the property line but one of the issues with23

that is the retaining wall with the condition of the24

soil I need not move any closer to where you have any25
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erosion problem now.  I need to stay as far away from1

it and correct that erosion problem.2

CHAIRPERSON GRIFFIS:  That wouldn't make3

sense to me that you would put a building there and4

didn't put a retaining wall.  You've got an erosion5

problem now with a building or not.6

MR. BISHOP:  Right, right, right.7

CHAIRPERSON GRIFFIS:  When you put the8

retaining wall there I don't see how that makes sense.9

Anyway, I just don't understand it.  As much as we are10

talking about this building fitting in, it actually11

goes to a bigger picture for me and the element is in12

the rear.  You are squeezing parking.  In fact,13

there's one parking space that I'm not sure how you14

are actually getting to easily.  15

I'm wondering why you are forcing yourself16

to have so much and then why not have a buffer.  One17

of the questions that Ms. Mann had was the exhaust18

which I don't find persuasive in terms of the open air19

and all that with the cars coming through and parking20

three cars.  21

What I do find persuasive which you didn't22

say is she has a garden next door and I'm worried23

about the drainage off the hard surface there.  If you24

had one, you are going to drain it.  I'm certain you25
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are going to have an area drain there. 1

However, even more so, if the building2

just shifted I think probably an easier way to put in3

parking and also have a green space buffer on the4

property line, which this new beautiful fence is going5

to go on.  Then, lastly, I'm not sure where the trash6

is going so I'm going to need that shown on this7

because you had indicated that it's on the top side.8

Looking at your drawing set up it would be on the9

right.  10

Anyway, on the right of the drawing which11

isn't engaging any of the parking but there is a12

parking spot laid out there.  Anyway, I don't where it13

is so we just see that.  That's easy enough.  That's14

where I was going with all my thoughts.15

MR. BISHOP:  I'm just not quite certain16

about the building as it lines up with the rest of the17

property because it does line up according to the18

charts here with the rest of the properties according19

to our site plan.20

CHAIRPERSON GRIFFIS:  What site plan are21

you looking at?22

MR. BISHOP:  The site plan we have here.23

The building does line up with the rest of the other24

buildings.  25
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CHAIRPERSON GRIFFIS:  On the site plan you1

submitted none of them show.  I mean, your building2

doesn't line up with Ms. Mann's next door.  I'll go to3

the most recent, your landscape plan.  If I'm wrong,4

that's fine.  It doesn't matter to me.  I will happily5

be wrong.6

Mr. Moore, have you seen this?  It's7

happened before that I'm a little off.8

MR. MOORE:  No, I haven't, Mr. Chair, but9

the applicant is saying there is about a 21-foot front10

on the property.11

CHAIRPERSON GRIFFIS:  You have a 21-foot12

setback to the face of your building?13

MR. THOMAS:  Yes.14

CHAIRPERSON GRIFFIS:  The adjacent15

property is set back eight feet.16

MR. THOMAS:  Correct.17

CHAIRPERSON GRIFFIS:  How are they lined18

up?19

MR. THOMAS:  There is a 21-foot setback20

from the face of the property line to the building.21

You are correct it doesn't line up.  First of all, the22

dynamics of this building or this site itself, the23

side yard setbacks are right on the line.  You've got24

an eight foot and you've got a nine foot.  25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. THOMAS:  Back to, again, the parking2

issues.  In order to accommodate the parking and have3

the 22-foot drive between the parking lanes against4

the building and the parking outside I had to move the5

building back.  The building was initially designed as6

a modular building and the modular building came in7

units, boxes, and we had to adjust it.8

CHAIRPERSON GRIFFIS:  I understand all9

that but none of what you just said sets the face of10

the building, does it?11

MR. THOMAS:  Mr. Chairman, to answer your12

question, that building can't be moved.13

CHAIRPERSON GRIFFIS:  Why?14

MR. THOMAS:  I said it can be moved.  It15

can.16

CHAIRPERSON GRIFFIS:  I see.  Okay. 17

MR. STYLES:  Mr. Chairman, I want to take18

a look at that.  What you are reflecting, I think it's19

obvious if we can move it forward and there is not a20

soil erosion problem and if it can add consistency as21

far as lining up with the remaining buildings, we22

certainly will look at it and do that because I would23

agree with you.  It seems like if we move it up, we24

would, in fact, increase the parking area in the rear.25
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MR. THOMAS:  That still would be under1

conditions of the soil and erosion report, the geotech2

report.3

CHAIRPERSON GRIFFIS:  Okay.  Go ahead.4

MS. MITTEN:  Mr. Chair, if this is not too5

much to ask, I'm wondering if the applicant could6

provide not a model, because that doesn't go into our7

record anyway, but a colored picture just so that the8

ANC and the community and I and the rest of us could9

just see what it would look like in the context of the10

building, the landscaping, the wall, the fence, the11

pathway, a neighboring house, just to get the whole12

context.13

MR. STYLES:  I would think that's14

possible.  15

MR. BISHOP:  I'm not quite clear what you16

are asking for and I don't know this line of the17

regulations also but to provide you something that18

shows you the -- that picture there shows you the19

front elevation with color to it.20

MS. MITTEN:  I can't see those pictures21

too well.  The building right there with the white22

around it?  That doesn't show you how the walkway is23

going to go.24

MR. BISHOP:  This picture here shows you25
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the placement of the walkway around the building.  You1

only have this much here as landscaped area.  This is2

all you have right here.  This is her house and you3

have this area here which is approximately where the4

garbage container is going to sit so you don't have a5

lot of space for landscaping.  You have some space for6

the front and some space for the side of the walk and7

the back area here but that is really pretty much it.8

MS. MITTEN:  But when you are talking9

about a retaining wall and you were talking about a10

fence, I didn't know where those were.  Where are11

they?12

MR. THOMAS:  The picture at the top there13

shows where the wall was originally and that's where14

the soil erosion problem is.15

MR. BISHOP:  That's the front of the16

building.17

CHAIRPERSON GRIFFIS:  The picture on top.18

MR. THOMAS:  No, the picture on top in the19

center right.  That picture reflects that.20

MS. MITTEN:  Where is the fence?21

MR. BISHOP:  The fence --22

MR. THOMAS:  The fence is --23

MS. MITTEN:  There was a lot of discussion24

about a fence.25
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MR. BISHOP:  It's on the side dividing the1

house here and the actual project here.  There is a2

fence there already.  3

MS. MITTEN:  That's very helpful because4

when they were that far away I really could not see5

where everything was.  I guess those will be coming6

into the record and perhaps they should be shared with7

the ANC.8

MR. BISHOP:  Let me just say because of9

the size of this project it's not really conducive to10

-- it's going to cost $5,000 to do a model unit at the11

last minute so that's why we presented it when we did.12

I think you know the history of this project.  We did13

3-D types of designs before they moved here after they14

said to us the first time they want to understand what15

it looks like.  We did the overhead to show you where16

the existing building is as it relates to the other17

properties.18

MS. MITTEN:  What does the land in the19

corner there show?20

MR. BISHOP:  It identifies the overall21

area and it identifies the location of the zoning and22

it identifies how this project here is almost like 5023

feet from the line of a commercial zone, or we24

wouldn't be having this conversation, of course.  All25
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this is commercial.  The property is right here so it1

just gives you the overall zoning.2

MS. MITTEN:  Thank you very much.3

CHAIRPERSON GRIFFIS:  All this will come4

into the record, of course.  You know we will have5

copies of this.  The ANC is here so you might as well6

hand it to them before they leave.  It looks like you7

have a package for them.  I think that is excellent.8

Ms. Miller has brought up some excellent points.  All9

the information is there.  Just graphically it wasn't10

clear for her or for others so this is what I propose.11

You have one of the documents in their12

submission which is actually part of your sediment13

control but it shows the most detailed site plan in14

the entire package.  My point is that it shows the15

exact parking, the driveway, the dimension.  We need16

that.  Take off whatever you can on that, or keep it17

on, but then just get a thick pen or however you want18

to graphically represent it, show us where the line is19

-- rather, show us where the fence is.  20

You can write in where Ms. Mann's property21

is.  Show where the fence is proposed.  Something like22

that you can put together and it's going to sing it's23

going to be so beautiful.  The other aspect of it is24

it's going to be what we would like to have because25
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there have been some questions that it will impact and1

I think it will be positive impact but it's going to2

impact the other properties and that's the lighting.3

What I want you to do is have you point4

out however graphically you want to represent where5

lights are going.  I have heard so far that there are6

three different types of lights, if not four.  You7

need to differentiate between those four different8

types and then you can be as specific as you will but9

at least specific enough to say sconce fixture at10

eight feet above grade or flood light at 30 feet or11

whatever it is.  12

We can figure out what that is.  Just make13

sure we see what it is.  I'm excited to see what this14

ground lighting is going to be along the walkway.  It15

sounds like you are going to illuminate the front of16

the building, too.  You may want to question that one.17

I'm not going to hold you to it.  Nonetheless, the18

more specific lights in the surrounding area would be19

good.  20

I'm not requiring and I wasn't trying to21

get to move the building and place it somewhere else.22

I was just questioning why you would set it back and23

fight yourself essentially in laying that parking in24

back.  It seems like you have more of a possibility of25
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getting a little bit more room, a little bit more1

buffer area.  You've got three spots right against the2

building.  3

I understand you have a mechanical room4

there and it seems to me that is the only door at the5

rear of the building.  You could conceivably straddle6

that with your parking.  It seems like there's some7

opportunity there to figure that out.  Or even have8

the building set back and the path comes across.  You9

could probably add a few more parking spaces if you10

got a couple more spaces back in there.  There it is.11

That's all I know.  What else do we have?  Any12

additional information that the Board would like to13

have for the record prior to making a decision on14

this?15

MS. MITTEN:  I just wanted to throw out,16

and I think I said this before, I'm not saying that17

I'm judging the landscaping or whatever to be18

inadequate.  I'm just saying that I'm not sure that19

you should just go by the standard of what everybody20

else has.  21

While you are taking a second look at your22

plans, if you had a landscape architect that you23

consulted with, you know, if there is something that24

you could add that was within the budget and whatever25
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that might make it more beautiful, I would say, you1

know, explore that.2

CHAIRPERSON GRIFFIS:   I think it would3

probably be at this scale.  Just show us what you're4

proposing.  We have a larger scale which would be5

appropriate and actually show the trees which I think6

are represented among the landscape plan.  Just show7

them on this and how you anticipate doing it.8

MR. BISHOP:  I appreciate your feedback9

and we will be moving forward in that direction and10

getting those things.  We are making every attempt to11

make this a very attractive building and yet stay12

within a certain budget and keep it affordable housing13

as well.  14

We can't get everything without having a15

cost affect as well so we have to keep an eye on those16

things.  My objective is to provide as much affordable17

housing as possible.  It's not to put as much items18

and the expense involved that I would have to pass19

onto the purchaser.20

CHAIRPERSON GRIFFIS:  Excellent point.  So21

far I don't think we have added any cost to the22

project but manipulated the elements that you are23

proposing.24

MR. BISHOP:  I appreciate it.25
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CHAIRPERSON GRIFFIS:  Good.  Anything1

else?  Anything else from the Board?  Very well.2

Let's run through our submission times.  There was a3

decision made today.  How long is it going to take you4

to get this documentation assembled and put into the5

record?  How long do you need?6

MR. THOMAS:  A week.7

MR. STYLES:  Mr. Chairman, a week.  My8

client indicates he can do it in a week.9

CHAIRPERSON GRIFFIS:  Okay.  We need a lot10

more time than that.11

MR. BISHOP:  With all due respect, it's12

been too long.13

CHAIRPERSON GRIFFIS:  I know.  Believe me,14

we will expedite this.  We have a special public15

meeting on the 16th and that morning we have four16

cases also which would make two special public17

meetings, two decisions, four cases in the morning all18

before 12:00.  Mr. Moy?19

MR. MOY:  As I said before, Mr. Chairman,20

the staff is always prepared to please the Board.  My21

only question is is there enough time?  I'm assuming22

you would consult with the community before filing?23

CHAIRPERSON GRIFFIS:  The comments from24

the ANC I think were pretty direct today.  I think the25
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Board is in full understanding of the elements that1

they are looking at.  I think actually the filings are2

addressing all those elements.  Certainly they will be3

served on the ANC but I think we can move quickly4

ahead with our own deliberation on this.  I think I5

understand the issue substantially.  I think the6

others do also.  I would like to try to get this7

decided on the 16th of Board members think that's8

feasible.9

MS. MITTEN:  But if we decide on the 16th,10

when would their submissions be due?11

CHAIRPERSON GRIFFIS:  Their submissions12

are due a week from tomorrow at 3:00.13

MR. STYLES:  Thank you, Mr. Chairman.14

CHAIRPERSON GRIFFIS:  Make sense?15

MS. MITTEN:  Yes.16

CHAIRPERSON GRIFFIS:  Let's do it.  3:0017

Wednesday.18

MR. STYLES:  That would be May 10th.19

CHAIRPERSON GRIFFIS:  That's correct.20

Just to let you know, if you miss that date, just21

notify the office that it's not coming in and we'll22

set this but it will go to June when we'll decide23

this.24

MR. BISHOP:  What time, sir?25
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CHAIRPERSON GRIFFIS:  3:00.  That ensures1

it will go in the packages and get to the Board for2

our deliberation at a special public meeting on that3

following Tuesday, the 16th.  That Tuesday we'll call4

a special public meeting.  Of course, the record will5

be closed after we receive this.  We are going to6

receive one document, larger scale, 11 by 17.  7

It's going to show all the elements that8

we've gone into, that being the location of the9

lighting that is proposed, the property line fence,10

the type of fence that you are going to propose there.11

We are going to look at the building placement if it's12

changing at all.  Provide the reconfiguration of the13

rear yard if that is also changing.  14

We will look at the placement of the15

landscape where you are proposing the trees that you16

have already put in the application, where those are17

lining up.  Then what type if that's applicable or18

changes from what is already in.  What else?  Is that19

everything?20

MS. BAILEY:  The trash receptacle?21

CHAIRPERSON GRIFFIS:  Pardon me?  Oh,22

yeah.  I'm sorry.  The trash.23

MR. MOY:  It would have to be 11 by 17,24

Mr. Chairman?25
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CHAIRPERSON GRIFFIS:  Yes.1

MR. MOY:  All right.2

CHAIRPERSON GRIFFIS:  Excellent.  Okay.3

Anything else?  Everybody clear?  Good.  Before you4

leave, you are going to make copies of these and5

provide copies to the ANC.  You also will provide6

copies into the record.  They should be in the file7

before you leave.   You're all set.  Thank you very8

much.9

MR. BISHOP:  Thank you, Mr. Chairman.10

CHAIRPERSON GRIFFIS:  We'll look forward11

to this filing and possibly see you on the 16th.  Of12

course, your presence is required.  There won't be any13

additional testimony but we will make our decision on14

that date.15

MR. BISHOP:  Thank you.16

CHAIRPERSON GRIFFIS:  Have a great17

afternoon.18

Mr. Moy, while they are collecting their19

things, let us assemble our own files and move right20

into the next application.  Excellent.  I'm sorry.21

Ms. Bailey, when you're ready, if you wouldn't mind22

calling --23

MS. BAILEY:  Did you want to take a24

minute, Mr. Chairman, or should I proceed?25
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CHAIRPERSON GRIFFIS:  Why don't you1

proceed.  Talk slowly.  No, I'm kidding.  2

Mr. Moy, let me just interrupt Ms. Bailey3

to waste a little bit more time.  Don't let me4

schedule anything else on the 16th of May.5

Ms. Bailey.6

MS. BAILEY:  Okay.  Thank you.7

Application No. 17459 of DC Hampton, LLC, pursuant to8

11 DCMR 3103.2, for a variance from the residential9

recreation space requirements under section 773, to10

allow the construction of a 27 unit multi-family11

dwelling at 1446 through 1454 Church Street, N.W.  It12

is located in the Arts/C-3-A District, Square 209,13

Lots 911 and 917).  14

Mr. Chairman, I must add that the15

applicant did amend the application and is also asking16

for a variance from the parking requirements under17

2101.1, I think.  There is a request for party status.18

Actually, there are two requests for party status in19

opposition, Mr. Chairman.20

CHAIRPERSON GRIFFIS:  Indeed.  Before we21

go to the party status applications, which will be up22

first, a preliminary matter to take up.  Let me ask,23

first of all, is Philippa Hughes present and Martin24

Chin.  Excellent.  Thank you.  We will get to that in25
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a brief moment.  Let me have the applicant and Mr.1

Collins introduce themselves and tell us who all are2

here.3

MR. COLLINS:  Thank you.  Mr. Chairman and4

members of the Board, my name is Christopher Collins5

with the law firm of Holland and Knight and with me is6

Kyrus Freeman from our office.  Seated to my right is7

Mr. Andrew Economakis who is principal with DC8

Hampton, LLC, the owner of the property.  To his right9

is Mr. William Bonstra from Bonstra Hair Design10

Architects and principal in that firm.  Then seated11

behind Mr. Bonstra is Mr. Kipp Gaynor who is the12

principal in Structural Repair Group, LLC.13

CHAIRPERSON GRIFFIS:  Good.  Before you14

proceed too far, we are going to have a preliminary15

matter which, of course, is the party status16

application.  I want to have everyone introduce17

themselves.  We are going to wait for a third member18

to come back before we proceed into the preliminary19

matters of party status.  I'm going to take this time20

also to welcome the Office of Planning that's with us,21

Mr. Lawson and Mr. Rivers.  I appreciate you being22

here.  We are anticipating to get through this very23

quickly this evening.24

I want to take a moment to just have Mr.25
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Mann and I review the request for party status1

application.  Also ask, Mr. Collins, you are aware and2

have these applications in front of you?   Is that3

correct?4

MR. COLLINS:  I received them yesterday.5

CHAIRPERSON GRIFFIS:  Okay.  Yesterday?6

MR. COLLINS:  Yes, sir.  They appeared in7

the record yesterday.8

CHAIRPERSON GRIFFIS:  Okay.  Does our file9

show that these are timely filed, Ms. Bailey?10

MS. BAILEY:  What document are we talking11

about, Mr. Chairman?12

CHAIRPERSON GRIFFIS:  Exhibit 26 and13

Exhibit 25 which are the requests for party status.14

MS. BAILEY:  My records are showing that15

-- I can double check for you but you received them16

yesterday?17

MR. COLLINS:  They appeared in the record18

yesterday or the day before.  One was logged in and19

stamped on the 18th which would have been timely.  One20

was stamped in on the 19th which would not have been21

timely but they did not appear in the record until22

relatively recently.23

MS. BAILEY:  Okay.  Mr. Chairman, if I can24

have a moment to double check that.25
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CHAIRPERSON GRIFFIS:  Excellent.  Why1

don't we check then.  While Ms. Bailey is looking for2

the last filing date of Hughes, let's go to Martin3

Chin who, as my records show, it is stamped and I4

don't have the other one that is actually stamped5

which doesn't mean anything, but the 19th, Mr.6

Collins, you had indicated that was timely and that7

would follow if I understood you correctly.  Is that8

right?9

MR. COLLINS:  It was stamped in -- I'm10

looking at the received D.C. Office of Zoning April11

19th which is the day after the date it was due.12

CHAIRPERSON GRIFFIS:  Oh, is that right?13

So on the 18th it was due.  I see.  And the other one14

is stamped the 18th?  Is that what you're seeing?  Is15

that the 18th?16

MR. COLLINS:  Which Exhibit No.?17

CHAIRPERSON GRIFFIS:  25.18

MR. COLLINS:  Mine appears to be the 18th.19

CHAIRPERSON GRIFFIS:  Exhibit 25 is the20

one you said was timely.  It appears to be timely.  Is21

that correct?22

MR. COLLINS:  Exhibit 25 is dated April23

18th and would, therefore, be timely.24

CHAIRPERSON GRIFFIS:  Okay.  The other25
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appears not to be as it was stamped in the day after1

the 18th.  I think that is enough for us to proceed at2

this point just to get to the merits of the first and3

the timeliness of the second we can address in a4

moment.  First of all, Board members, we do have a5

request for party status with the immediately adjacent6

-- one of the immediately adjacent resident property7

owners and it indicates that the parking and8

recreational space would be problems on the street and9

also in regards to their use and enjoyment of the10

area.  Similar element on Mr. Chin's also if we found11

it to be timely.  Questions?  Yes.12

MS. MITTEN:  Just looking at it, it looks13

like normally I would say if you're the adjacent14

neighbor you are more likely to be affected.  In No.15

6 when it talks about how Ms. Hughes is going to be16

affected, it seems to go to items that would affect17

the neighborhood in general such as parking and18

recreational space.  Oh, Ms. Hughes.  Oh.  Maybe we19

could ask her.20

CHAIRPERSON GRIFFIS:  Good.  Why don't we21

have Ms. Hughes and Mr. Chin up very quickly for a22

couple quick questions.  Ms. Bailey is back and has23

found in regards to the Exhibit 26, was it timely24

filed?25
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MS. BAILEY:  Exhibit 26 came in on April1

19th, Mr. Chairman, and party status requests are2

submitted 14 days prior to the hearing and so, no,3

sir.4

CHAIRPERSON GRIFFIS:  Indeed.  Let me ask5

first, Mr. Chin, the initial question is, first of6

all, in terms of your participation, of course, you7

are both welcome to be here to provide testimony as8

persons and that will be allotted a short period of9

time.  We will call you up as persons in opposition.10

You can state your case, basically your testimony, and11

move on.  As a request for party status, of course,12

that is a higher threshold that you have to prove that13

you are uniquely and distinctly impacted.  If you are14

granted party status, of course, we would then15

obligate you to present the entire case.  You would be16

able to cross examine any of the other witnesses as17

they provide testimony.  You could provide your own18

witnesses.  If the Board needed any other submissions,19

any sort of analysis, whether it be for the20

regulations or the legal analysis, we would require21

that of you as we would require of the applicant.  The22

first initial question is, is that the level of23

participation that you wanted to take on?  I'll ask24

you, Ms. Hughes, to answer that question.25
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MS. HUGHES:  Yes, that is the level of1

participation I would like.  I represent myself but I2

also represent our community association, the other3

people on our street.  I have a letter. I submitted a4

letter last week with all their signatures attached.5

I think that we are all very much impacted by the6

parking and recreation variances so it's not just for7

me.  It's for our whole street and the Q Street8

Association as well.9

CHAIRPERSON GRIFFIS:  Mr. Chin, you heard10

that your's wasn't actually timely.  Are your concerns11

covered with the statements of Ms. Hughes and what she12

is indicating as her focus?13

MR. CHIN:  I believe that I have an14

additional impact as my unit is directly adjacent to15

the building meaning that if I were to stand on the16

terrace attached to my unit, the wall of the proposed17

building would be adjacent.  I understand that those18

are not -- that is not an issue for the variance but19

I think it does give a unique impact to me.  If I20

can't be a party because my application was late, I21

would be happy to provide testimony as an individual,22

not as a party.23

CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller.24

MS. MITTEN:  Do you have an explanation as25
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to why your application was late?1

MR. CHIN:  Well, what was the date that it2

was signed?  I believe I put it in the post on3

Thursday or Friday.4

MS. BAILEY:  It was one day late.5

MS. MITTEN:  It came by mail?6

MR. CHIN:  I did mail it.  I thought that7

I had mailed it with adequate time to be filed.8

Again, I am happy to testify as an individual and not9

a party.  I do feel that I have a specific impact. 10

CHAIRPERSON GRIFFIS:  Okay.  Any other11

questions?  Comments?  Mr. Chin, I think I find your12

comments today rise to the level of presenting13

testimony.  Even in your own admittance there was14

nothing of impact that you have directly said right15

now that related directly to the variance or relief16

that is required.  However, you can elaborate on it17

substantially as you provide the testimony.  I think18

that would be important.  The other elements, I19

believe, are somewhat addressed by Ms. Hughes.  I'm20

looking for the letter actually that you said that you21

sent in that indicated that you are an authorized22

representative of the area.23

MS. HUGHES:  I submitted a letter last24

Tuesday with half the signatures and actually have a25
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new signature page to submit today that includes the1

rest of the block.  I wasn't able to get all their2

signatures as of Tuesday but I have it today.3

CHAIRPERSON GRIFFIS:  Comments from4

residents in opposition.  Is that then Exhibit 27?5

Mr. Collins, do you have this letter?  Oh, is this it.6

MS. HUGHES:  Can I also note that the file7

wasn't complete until last Friday.  Mr. Collins said8

he didn't receive our submission and our party status9

application until yesterday and I totally understand10

that because I have been checking the file nearly11

every day and it didn't appear until last Friday.12

They told me there was just a backlog in the filing so13

that kind of explains why we didn't know about it or14

have those documents until recently.15

MR. COLLINS:  I have a letter dated April16

25th.  Is that the one you are referring to?17

CHAIRPERSON GRIFFIS:  I guess so.  Yes,18

that is.  It's Exhibit No. 27. 19

MR. COLLINS:  I don't have Exhibit numbers20

stamped but I have the received date of the 25th.21

CHAIRPERSON GRIFFIS:  Okay.  Okay.  Good22

to note on the file.  Okay.  23

MS. MITTEN:  I'm sorry.  I'm confused24

because it sounds like Ms. Hughes has this letter25
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saying that she is authorized to represent them but1

this community association hasn't asked for party2

status.  You have only asked for it in your individual3

capacity.  Is that right?4

MS. HUGHES:  I guess that's right.  Also5

I applied for my individual status.  I didn't realize6

that I should have applied for everybody as a whole.7

MS. MITTEN:  I sounds to me -- before you8

even go there, though, it sounds to me as if the9

concerns that you would really be addressing you10

really want to address on behalf of the whole11

association, that they don't affect you personally.12

MS. HUGHES:  Oh, they certainly affect me13

personally.14

MS. MITTEN:  I mean different from the15

others.16

MS. HUGHES:  Yes.  I think they affect me17

personally and all of us on the street.  I am here to18

represent both my own views and the people who signed19

that letter as well.20

MS. MITTEN:  And how are your interests21

affected differently from theirs? 22

23

MS. HUGHES:  Differently?  I mean, I'm in24

the same situation as Mr. Chin.  My unit is also --25
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it's right above his and it's also directly adjacent1

to this building.  It would abut it.2

CHAIRPERSON GRIFFIS:  Any other initial3

questions?  Mr. Collins, your position on the party4

status of Ms. Hughes?5

MR. COLLINS:  I would oppose the party6

status request for a number of reasons.  Principally7

because it just does not meet the test for party8

status under Section 3106.2(e)(5) and 3106.3.9

3106.2(e)(5) requires an explanation of how the10

person's interest as identified in response to11

paragraph 4, which talks about requesting the12

environmental, economic, social, and other impacts13

likely to affect the person and the person's property14

if the zoning relief is requested -- is granted.  15

This test requires a showing of how the16

person's interest would likely be more significantly17

distinctly or uniquely affected in character or kind18

by the proposed zoning relief than those of other19

persons in the general public.  Not the fact that they20

simply live right next door and can touch the21

building, but how they would be affected by the22

proposed zoning relief.  Touching the building has23

nothing to do with the zoning relief.  24

In response to the question on the party25



274

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

status application in item 6 on the last box on that1

application that was filed, Exhibit No. 25, states,2

"Because I live right next door the property will be3

directly affected by the manner in which it is4

developed.  5

The quality of life in my own neighborhood6

will be decreased by the lack of adequate parking and7

recreational space because I will have more problems8

finding parking on my own street and I will have fewer9

recreational opportunities to enjoy."  What she is10

saying she is the only one that will have these11

problems.  12

She's got to state that position,13

otherwise the application for party status will fail.14

I don't think that anyone of us believes that she is15

the only one who could possibly alleged that she alone16

will have a parking problem and she alone will have17

trouble getting into a park or a playground because18

this building is built.19

CHAIRPERSON GRIFFIS:  Follow-up?  Issues?20

MS. HUGHES:  I guess I would have to agree21

with that so I will just say I have made the mistake22

of not applying as a party status for our neighborhood23

as a whole rather than as an individual.  I think that24

as a whole our neighborhood is directly affected by25
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the parking and rec space variance.  If I could --1

that was sort of my intention in terms of applying for2

party status.3

CHAIRPERSON GRIFFIS:  Understood.  I think4

it's an important point to bring up and we are not5

lost in the substance.  Believe me, we are going to6

get into those issues because, quite frankly, when all7

is said and done that is exactly what the Board is8

going to decide whether they meet the threshold test9

of a variance to be reduced in their residential10

recreation and then we'll deal with the parking issue11

also.  12

All of that is going to be what the Board13

is looking at.  I tend to agree that in terms of the14

status of parties that it is the absolute strongest15

application that we might proceed.  This is a written16

submission to the record which I think is full and17

excellent.  18

At that time as a representative of an19

association we can afford at least 10 minutes for you20

to present and highlight any of these issues.  I21

guarantee you the Board does go through all the22

materials that are submitted into the record and often23

times numerous times.  With that, unless there are24

other comments -- 25
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MS. MITTEN:  I think I wouldn't want to1

decide this on -- there is a little switching between2

the different party status applicants.  I wouldn't3

want to decide it on lateness because I think with Mr.4

Chin he put it in the mail and it's only one day late5

and we sometimes can waive our rules.  I think it6

would be kind of harsh to not let him participate on7

that basis.  8

I think when I look at the application9

it's the problem that Mr. Collins was talking about.10

Just because your building is next door, that doesn't11

mean that you are going to be affected differently by12

the parking variance or by the residential recreation13

variance.  You can respond to that.14

MR. CHIN:  Yes, ma'am.  If the variances15

are granted, the construction will proceed which will16

affect us directly and uniquely.  I don't know if that17

falls under the test but it does.  The point of18

opposing these variances is to affect the proceeding19

of this building.20

MS. MITTEN:  Right.  I hear what you're21

saying.  However, the reg reads that you would be  --22

I'm reading from 3106.3, "More significantly,23

distinctly, and uniquely affected in character or kind24

by the proposed zoning relief than those of other25
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persons in the general public."  That is what we are1

looking at and not the fact that a building is going2

up.3

Then my other question is, I guess what I4

want to throw out just for discussion among my Board5

members, is I think what Ms. Hughes has done is shown6

that the neighborhood -- she wants to make a case that7

the neighborhood is going to be affected distinctly8

from the general public by the parking variance. 9

She got her form in on time but it was10

just for her.  Then there's a letter in here but it's11

not in the format of party status application.  Do we12

want to treat it as that or do we want to say, "No,13

it's a letter that came in and we'll treat it as..."14

and then we'll have testimony.15

MR. MANN:  We would also have to take into16

consideration the fact that the letter wasn't received17

by the Office of Zoning until the 25th of April also18

which complicates things even further.  I understand19

what you're saying.  I think the spirit and the20

intention was probably right and good but boxes21

weren't checked technically to make it an easy22

decision as to whether or not they reached party23

status.  Based on the representation here, they24

probably would have.25
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MS. MITTEN:  This letter is much more late1

than a day.  Mr. Collins, do you have anymore comments2

on that?3

MR. COLLINS:  I do on the letter.  I'm4

concerned about the direction of the discussion5

because if this letter is to be treated as a request6

for party status for these organizations, there is7

nothing in this letter that indicates that anyone has8

given Ms. Hughes authority to represent them before9

anybody.  It's a letter signed by four people who10

purports -- each one purports to represent someone11

else but none of those four signatories has given you12

any kind of written authorization in accordance with13

Section 3106.1 of the regulations.14

CHAIRPERSON GRIFFIS:  Good.  Taking it15

back to where perhaps I started, and that is the fact16

that I perfectly appreciate all the elements that are17

being brought up and they are critical elements.  I18

tend to agree with the comments that were made.  Our19

charge is to look at what the impact -- after the20

other prongs of the test the impact of granting or21

relief of any variance.  22

In this variance we are talking about23

parking and residential rec.  To have adjacent owners24

or persons come and say "I'm impacted" because this25
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would be requested, I think there is a higher1

threshold in order to be granted party status.  I2

think it's appropriate to accept this in.  3

I think it's excellent and it is very4

substantive, the written submission that's in.  I5

think we can afford as a representative of the6

association a conglomeration of people.  A little bit7

more time in terms of testimony but I think it's8

critical today that we get to that point to provide9

the time.  10

I would not support granting of the party11

status in opposition in this case knowing full well12

that we are proceeding in order to establish all those13

elements and see if there is no only uniqueness and14

practical difficulty but whether it would impair the15

public good zone map plan.  I'll take any other16

comments in opposition to that position.17

MS. MITTEN:  I would concur with that18

after hearing a discussing the different points of19

view on this and I think that's right.  I think this20

is too messy and not exactly in the form of party21

status application and variably, for all those22

reasons, that means they will have an opportunity to23

present testimony on this and submit a letter.24

CHAIRPERSON GRIFFIS:  That being said, at25
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this time you can both make yourselves comfortable.1

We are going to call you up for a presentation.  As2

you are getting back to your seats, let me restate the3

fact that we have not made a judgment on any of the4

elements that were put into the record but we'll look5

forward to hearing their persuasive testimony.  6

With that, Mr. Collins, we are going to7

turn it over to you for a presentation of the case.8

MR. COLLINS:  Thank you, Mr. Chairman, and9

members of the Board.  Again, Mr. Collins with Holland10

and Knight.  This is an application for redevelopment11

of a site in the Arts Overlay zone on Church Street,12

N.W.  This is a vibrant community with many new13

buildings built in the last five years.14

This site is small by comparison to the15

others on the street.  It contains an historic16

building on the northeast quadrant of the site that17

must be retained.  The applicant's architect designed18

a plan that responds to the historic building on the19

site with the use of setbacks and industrial elements20

and cues from other buildings with shapes and stepping21

of elements to break up the mass to respect the22

historic building.23

The ANC reviewed this project in 2004 and24

unanimously supported it as did the Logan Circle25
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Community Association and the HPRB granted concept1

approval for the project in December of 2004.2

Our BZA application was filed for3

residence recreation space variance originally.4

Recently we were made aware of a possible change by5

the Zoning Administrator's office in a long-standing6

interpretation of Section 2100.5 of the zoning7

regulations.  So in order to avoid a notice problem8

and out of an abundance of caution, we have filed a9

request for variance for parking but we don't think we10

need it and we would ask the Board for clarification11

as to whether a variance is even necessary.  12

This building has been certified as13

contributing to the character of the historic district14

and we have copies of that which we can submit.  This15

Board has consistently ruled that when the same issue16

has been raised, contributing buildings to the17

character of the historic district, that it is not18

required -- parking is not required in instances such19

as this when an addition is being put on the building.20

We would request that this Board reaffirm that long-21

standing interpretation.  I'll come back to that in a22

second.23

As the residence recreation space variance24

that we have requested, we are pleased that the ANC25
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and the Office of Planning have both determined to1

support this variance request.2

As for parking, we are providing six3

parking spaces on the site.  If parking was required,4

if the regulations apply, then 11 would be required.5

We have a commitment from the owner of the building6

next door, the new building under construction next7

door, that will have a commercial parking garage that8

our residents can lease parking spaces in that9

c o m m e r c i a l l y  o p e r a t e d  g a r a g e .  10

We have verbal commitments for lease of11

additional spaces several blocks away.  We are in12

discussions with an owner of a property about a block13

away about several more parking spaces on that site.14

We believe that if the parking15

requirements were applied, were required here, we16

could meet the test for variance relief but we17

question whether 2100.5 applies in this case.  Your18

determination goes far beyond just this case.  You19

have made this same determination many, many times and20

I'm about to give you a series of cases in which you21

have made that determination.22

There has been a consistent 20-year23

interpretation of this section since 1985 when it was24

enacted.  There has been no change in the language of25
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the regulation.  There has been no change in the BZA's1

interpretation.  The only indication where change came2

from the Zoning Administrator's office in a verbal3

communication which has not yet been finalized as far4

as I know.  5

That question is still a live question6

before the ZA's office and the reason that we filed in7

this case because we had this hearing date.  We didn't8

want to lose this hearing date so out of an abundance9

of caution in order to protect the record we filed the10

request of the variance.  Office of Planning, I11

believe, also is taking the same position.12

I'll go right to it.  We have many, many13

cases, or you have decided many cases and we would14

like to submit for the record a series of cases where15

the Board has made this same determination.  I'll wait16

a minute to have those submitted for the record.17

CHAIRPERSON GRIFFIS:  Can you print out18

those cases as certification as historic preservation19

officer?20

MR. COLLINS:  We have that as well.21

CHAIRPERSON GRIFFIS:  Right.  Let's do22

that first as that's going through.  Mr. Collins, let23

me just perhaps exercise a little bit else.  Do you24

have other comments on that or are we just waiting for25
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this and then we'll review it?1

MR. COLLINS:  So you can have that.2

CHAIRPERSON GRIFFIS:  Okay.  Mr. Collins,3

anything else on that?4

MR. COLLINS:  Yes.  I'm about to go5

through the issue.  You did -- what we are handing up6

is a compilation with 15 tabs.  I will not go through7

all of them.  They are all highlighted and marked8

where the applicable discussion was indicated either9

in the transcript or in the case itself.  I will just10

raise four of them for you.  I'll begin because you11

can just follow along with this.  It's fairly simple.12

Under Tab 1 that was the case of Pauline Nay that no13

order has been issued but this Board discussed that14

issue.15

CHAIRPERSON GRIFFIS:  Recently.16

MR. COLLINS:  Recently, six weeks ago.  On17

page 246 of the transcript the Chairman after a long18

discussion about whether parking applied in that case,19

the Chairman made the following statement, "The20

Board's position is that is correct, that additions to21

historic buildings will not be required to have22

additional parking spaces."  That does arise out of23

Section 2100.5.  If you read the regulations, and I24

think Ms. Brown said it correctly, we have a25
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voluminous record in our deliberations of this.1

Tab 2 I won't read but that is the Rainbow2

Lofts case.  That is another case on the street3

directly across the site from here where no parking4

was required.  There was no variance requested for5

parking.  That did get the parking waiver, although6

parking is required on that site as it is on our site.7

Tab 3 is a case for 1301 9th Street, N.W.8

At page 126 of the record, Mr. Chairman, that is where9

you are stating the plain language in Section 2100.510

which begins with, "A designation that is unique,11

distinct, and very direct.  That is, no additional12

parking spaces shall be required for an historic13

landmark."  On page 128 you continue on.  "When I go14

on to read that, it makes absolute sense to me."  15

Then Ms. Miller on page 129 states, "I16

guess I'll put on the record that I concur with the17

Chairman's conclusions about the interpretation of18

Section 2100.5.  The regulation is very clear on its19

face that no additional parking spaces are required20

for historic structures and/or landmarks and there is21

no reason to reverse any long-standing interpretations22

that the Board has been holding with respect to that23

regulation."24

CHAIRPERSON GRIFFIS:  Who stated that?25
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MR. COLLINS:  That was the Vice Chair.1

CHAIRPERSON GRIFFIS:  Indeed.  2

MS. MILLER:  Where was that?3

CHAIRPERSON GRIFFIS:  Page 129 he said.4

Okay.5

MR. COLLINS:  Yes, sir.  And then the rest6

go on.  They are all highlighted.  They are all there.7

They all respond to your comment about the very8

voluminous record on this issue so I will not belabor9

the point.10

The Board has been through this issue time11

and again.  It is up to the Board to interpret the12

regulations and not the zoning administrative.  There13

is a case called Murray vs. District of Columbia and14

I'll hand up copies of that as well.  In the Murray15

case the D.C. Court of Appeals said on page 1058 which16

is highlighted in this copy you're getting, "It is the17

Board, not the Zoning Administrator which has final18

administrative responsibility to interpret the zoning19

regulations."  20

Then it has a citation, "See D.C. Code21

Section 5-424(g)(4)."  I have attached 5-424(g)(4) so22

you can see what it says.  It says, "Upon appeals the23

Board of Zoning Adjustment shall have the following24

powers."  25
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Now, the word appeals, you know from your1

experience, early on when this law was enacted back in2

1938 every case was called an appeal so under Section3

(g), which is under 5-424 which you have, "Upon4

appeals the Board of Zoning shall have the following5

powers."  Under Subsection 1 it talks about hearing6

and deciding appeals.  No. 2, about special7

exceptions.  No. 3, about variances.  8

No. 4 it says, "In exercising the above-9

mentioned powers, the Board of Zoning Adjustment may10

in conforming with the provisions of Section (such and11

such) reverse or affirm wholly or in part or may12

modify the order requirement decision to determination13

or refusal appeal from, or may make such other order14

as may be necessary to carry out its decision or15

authorization and to that end shall have all the16

powers of the office or body from whom the appeal is17

taken."  18

That statement is what was being referred19

to by the Court of Appeals in the Murray.  They said20

that it's you, the Board of Zoning Adjustment, and not21

the Zoning Administrator who has the final authority22

in those situations to make those decisions in not23

only appeals but also in applications.24

We have submitted evidence and testimony25



288

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

in support of the parking variance in our prehearing1

statements which we proffer to the Board and we are2

prepared to put on testimony, but we do request a3

ruling consistent with all of your prior rulings that4

a variance would not be required in this case.5

CHAIRPERSON GRIFFIS:  Good.  Anything else6

on that issue?7

MR. COLLINS:  Not on that issue.8

CHAIRPERSON GRIFFIS:  Excellent.  Let's9

take that up immediately then.  We appreciate this.10

This is actually an impressive amount of work in terms11

of establishing what is, and I dare say, a very12

consistent ruling from this Board. 13

I also appreciated the legal analysis and14

assessment of the jurisdiction of interpretation.  I15

think it is appropriate to bring in light of what we16

should I think quickly dispense with here.  17

Your comment was absolutely correct that18

the Board has asked numerous times and probably and19

possibly in different iterations but the same20

question.  I go directly to the regulations of which21

we are charged to review and then obviously to rule22

based upon that.23

In the direct reading of this I don't see24

why we would have any question or why we would be25
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moved to act differently than we have in our own1

consistency of ruling and interpretation and2

understanding and that of numerous years even prior to3

all of our standings on the Board.4

2100.5 reads, "No additional parking5

spaces shall be required for historic landmark or6

building or structure located in the historic district7

that is certified by the State Historic Preservation8

Officer as contributing to the character of that9

historic district.  One might say, well, sure, but10

you've got to read the rest of the chapter and11

section, and I will but not now.  12

However, knowing full well what .6, .7,13

.8, .9, and .10 do it is very clear that the most14

specific element is listed in .5, 2100.5.  It is very15

specific to the landmark status or contributing status16

and how that is established.  It is established by a17

certification by the SHIPO, the State Historic18

Preservation Officer, which in this case has been19

provided for us.  20

.6 and .7, 2100.8 and .9 all go into other21

elements, intensity of use for buildings that have22

different designations.  Buildings that were built23

prior to 1958 and after 1958 the intensity of use, all24

of which qualified those buildings or structures as25
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existing before May 12, 1958 differing from historic1

or contributing.  It's a bright line for me and I2

don't see anything that has been presented that we3

would move from that.  I'll take other comments from4

Board members here today if they have any additionally5

on this issue.6

MS. MILLER:  I would just concur that we7

have said this in all those other cases and don't see8

any reason to interpret the regulations any9

differently.  I'm not sure why that's not clear to the10

Zoning Administrator but if this helps me get clearer11

today by reaffirming that, then so be it.  That's a12

good thing.  I think the law is clear also as to who13

has the final authority between the ZA and the BZA.14

I think that Mr. Collins has done a great job in15

compiling this all together and I thank you.16

CHAIRPERSON GRIFFIS:  If there is nothing17

further, let me just add to it.  I think if you took18

-- as I said before, if you read these separate19

paragraphs in 2100, you could glean and you could try20

to interpret and you could essentially torture these21

sections and pull them together to try and figure out22

how it is.  23

Rightly or wrongly that is what the24

regulations read in terms of 2100.5.  But then I look25
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at why that would be.  Why would the regulations have1

this?  Why would we have this distinction?  We can2

always point to this kind of extreme, this element,3

this project that maybe doesn't fit to what the4

regulation we are supposed to monitor but that is not5

why what we write regulations for.  6

We write them for the general, the7

consistent pattern.  Where am I going with this?  If8

you have an historic structure and you modify it and9

that modification steps into the zoning and,10

therefore, requires some sort of relief, are we then11

going to require it to come up to the standards of the12

regulations for the parking.  13

It would fly in the face so many times, I14

think, with Historic Preservation themselves we would15

be set up against their historic preservation wanting16

to maintain these buildings or keep them and the17

ability to modify them or update them meaning are we18

going to have an historic structure as ours would be19

a higher authority require that the front facade be20

removed up to 20 feet so we could have dry valves that21

go into this historic structure?  22

It seems to get to an absurd level and23

that is why it's interesting that one element, or one24

of several, probably a few, in the zoning regulations25
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that seem to understand that there were other elements1

of control and review and, therefore, set itself aside2

and said that Historic Preservation would take3

precedent in this specific issue in terms of our4

calculation of parking.  We would relieve that then5

and let the historic structure stand as long as we had6

certification and there are two sorts of7

certification.  8

If it's an historic structure, it has been9

certified.  Or if it's contributing obviously, the10

State Historic Preservation Officer registers it that11

way.  Okay. That's all I need to say on this issue, I12

think, for evening unless there are other comments.13

MS. MILLER:  I don't want to rediscuss14

this too many times but I would just say I can15

understand how some people might get confused upon the16

reading of the regulations.  What helped me was17

looking at the distinction between 2100.5 and 2100.6.18

2100.5 specifically talks about historic landmarks and19

buildings that are certified by State Historic20

Preservation officials, where 2100.6 talks about21

buildings existing before structures existing before22

May 12, 1958.  23

That is a larger category.  There are24

historic buildings in that category and then there are25
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others.  We interpret that provision as applying to1

the others because they are addressed separately in2

2100.5 and 2100.6.3

CHAIRPERSON GRIFFIS:  Excellent.  In which4

case we will move forward and we would concur with our5

previous decisions and review of applications and move6

ahead with a variance for a residential recreation7

space in this application 17459, if I remember the8

number correctly.  9

Ms. Hughes, I noticed your hand was up.10

We will let you address that issue in your testimony11

if you would like.  Certainly we will take some -- we12

will look for that.  With that we will turn it over to13

the applicant for presentation of their case.14

MR. COLLINS:  Thank you.  This project is15

consistent with the goals of the Arts Overlay District16

and there are several I would like to highlight for17

you.  These are listed in Section 1900.2 of the18

regulations.  19

"The purposes of the Arts Overlay District20

are to: (b) Require uses that encourage pedestrian21

activity, specially retail entertainment and22

residential uses.  (d) Expand the area's housing23

supply in a variety of rent and price ranges.  (e)24

Expand business and job opportunities, encourage25
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development of residential and commercial buildings.1

(f) Strengthen the design character and2

identity of the area by means of physical design3

standards.  (g) Encourage adaptive reuse of older4

buildings in the area and an attractive combination of5

new and old buildings.6

So this project, as you'll hear described,7

does achieve all those goals and we are very pleased8

to bring it to you today.  The site is unique in a9

number of instances which will be discussed in more10

detail.  The site is small.  It is the smallest site11

on the block in terms of a development site.12

The existence, location, design, and13

condition of the existing historic building on the14

site also adds to the uniqueness.  There is no other15

building like it on the street.  It has the unique16

history and unique design and is very fragile.  It is17

the small size of the site and existence and location18

of this building on the site in the northeast quadrant19

of the site that really drives the variance request20

that we are asking for here.21

The practical difficulty is that the22

design of the building responds to Historic23

Preservation with setbacks and steps an several small24

roofs.  There is no access to the roof of this25
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building, the main roof of the building, because of1

the height of the roof structure which is in keeping2

with the Historic Preservation concerns.  3

Only small portions of that main roof,4

even if it could be accessed for access to all by all5

members of the building or owners of the building,6

only small portions of that main roof would have the7

required minimum dimensions to meet the residential8

recreation space requirements due to the small size of9

the site and the geometry or the layout of the roof10

with the roof structure on it and the setbacks.11

The rear yard would also theoretically be12

available for residential recreation space but that13

site is more valuable to the residents of this14

building and to the community for use as parking than15

it is for residential recreation space.16

Limitations on the ability to excavate17

preclude the ability to locate rec space in the18

building below the cellar level.  The only real option19

here would be to devote the equivalent of one half of20

either the second or third floor to residential21

recreation space.  It would be to take two units out22

and turn them into party rooms or exercise rooms.  23

We still then need a variance for the24

outdoor requirement for the other half.  The other25
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option would be to provide the entire second floor, or1

the entire third floor, as residential recreation2

space to satisfy this requirement.  We would still3

need a variance because none of it is outside.  This4

space would not be used.  The interior space would not5

be used.  6

It would need to be subsidized by the7

residents.  It would sit vacant for most all the time.8

It would have to be furnished, heated, cooled,9

cleaned, and would sit vacant in the building.  It10

would increase the cost per square foot for the sales11

price and would increase the fees, the condo fees, for12

this project.  There would be no adverse impact to the13

public good.  14

This building does provide 923 square feet15

of outdoor rec space which doesn't meet the16

requirements of the regulation.  It's about 3 percent17

which is consistent with many other recreation space18

provisions that have been granted a variance by this19

Board in the range of 3 to 5 percent in this area of20

the city.21

The Arts Overlay promotes a lively22

streetscape with many active and passive recreation23

opportunities.  People don't want to sit in their24

basement and ride the exercise bike.  The whole25
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purpose of the Arts Overlay is to get them out of the1

building and out to enjoy the lively vibrant2

streetscape and the many amenities that exist in the3

Arts Overlay that are there precisely because it is4

the Arts Overlay.5

Nextdoor in the new building going up6

called the Metropole there is a state of the art7

22,000 square foot exercise facility that is being8

developed.  Now, would our residents in this building9

rather buy three treadmills and keep them and have to10

upgrade them and pay for the maintenance and the11

replacement, or would they rather join the health club12

nextdoor when they can socialize with their friends13

and be in more conducive surroundings to what the Arts14

Overlay is all about?15

The Zoning Commission will hold a public16

hearing in the near future to consider the elimination17

of this residential recreation space requirement and18

I know that you're aware of that.19

There would be no adverse impact to the20

public good -- I'm sorry.  I just said that.  So we21

have submitted a number of exhibits into the record in22

this case.  Besides what we already handed in we have23

a statement of the applicant right here.  We have24

exhibits.  I know you have looked at them, the25
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location, Exhibit A.  The tab to our prehearing1

statement is the location that is shown on the base2

map.3

Exhibit B is the zoning map showing us4

squarely in the Arts Overlay area.  Exhibit C is the5

plat that shows the location, the footprint of the6

building, the roof structure, and the six parking7

spaces that we are providing in the back of the8

building, as well as the drawings, the plans for the9

building, which Mr. Bonstra will go into with a little10

more detail.11

Exhibit D is the Historic Preservation12

staff report where they granted concept approval for13

the project.  Exhibit E is Mr. Economakis' testimony.14

Exhibit F is Mr. Bonstra's testimony.  Exhibit G is15

Mr. Gaynor's testimony.  And Exhibit H, which we won't16

get into at this point, is a theoretical parking plan17

that we are prepared to discuss with you if it was18

determined that parking was required for this project19

below the residential portion of this building.  There20

is just not enough headroom to make that ramp work.21

Exhibit I is the revised second page of the22

certification form.23

Unless there are any questions I would24

like to go to Mr. Economakis, the first witness, and25
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ask that you identify yourself for the record and1

proceed with your testimony.2

MR. ECONOMAKIS:  Andrew Economakis, D.C.3

native.  Moved to Potomac, Maryland and live there4

now.  Been in development for over 12 years, mostly in5

D.C., Maryland.  It was our second project the last6

two years.  We try to do one at a time.  We just7

finished a historic building on 18th Street.  We just8

completed it, remodeled it, and finished that9

recently.10

In terms of the variance for recreation11

space variance, I agree with Mr. Collins here.  The12

gym across the street is 22,000 square feet and I do13

agree with other developments.  We have had gyms late14

in the '90s where you put a little gym in the15

basement, a treadmill or whatnot, and no one really16

uses them realistically.  The association doesn't want17

to take the expense of buying treadmills, repairing18

them, leasing them, whatever the case may be, to the19

cardiovascular.  Even lack of other machines that20

entice people to go into the gym.21

I've been on the street.  I feel in love22

with Church Street a long time ago, late 2003 when23

they were constructing it.  I walked there.  I drove24

by and I stopped and just was amazed at the historic25
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and part industrial look.  It came to heart to me.  I1

really enjoyed the street and that's my pursuit in2

buying this lot.3

We found out after hiring two historic4

consultants, architects, that the building has a large5

significance on that street and Mr. Bonstra will go6

into that later on.  In terms of designing to make7

this work, especially with the ANC at the first8

hearing which did a wonderful job creating the9

setbacks in this building to show the building, to10

show the historic.  That is what looks great.  If you11

see the Rainbow Lofts in front it just looks so12

classy.  It's a very nice look that I enjoy myself.13

There are a few other recreational.14

There's Thomas Circle, Logan Circle.  There's the15

Thomas Circle Sport Club, I'm sorry.  We looked around16

to see where the recreation might be.  Even when I17

started this project even walking to Starbucks and18

Whole Foods.  There are tons of people walking there.19

The social life at Starbucks, I've met20

many people there and conversed at the coffee shop.21

The Fusion Box Art Gallery is also contributing.22

There are many things to walk around to basically get23

out of the house, you know, in retrospect, is what I'm24

trying to say.  I think that's about it.25



301

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Excellent.  Thank1

you very much.  We do appreciate that, although I take2

issue with one of the things that you said, that you3

refer to a long time ago as 2003.4

MR. ECONOMAKIS:  I'm sorry.5

CHAIRPERSON GRIFFIS:  I hope that wasn't6

a long time ago.  I remember this block back in '93 so7

I'm not sure if 2003 is a long time ago but '93 was.8

In any case, I understand your point.  We are very9

well aware of the animation that's happened in this10

area with the overlay.  Also with the other11

development and construction I think you are12

absolutely right.  The characterization of the area is13

becoming very lively in terms of its urban feel in the14

street and the pedestrian scale and the opportunities,15

as well as the open spaces that I think are critical16

for the city and in this area.  With that, let's17

continue.18

19

MR. COLLINS:  Let me just ask one last20

question.  Did you have occasion to count up the21

number of opportunities for recreation or in terms of22

like just the gyms in a short distance?23

MR. ECONOMAKIS:  I have maybe eight gyms24

here -- I must have put them somewhere else -- in the25
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area.  Yeah, right here.1

MR. COLLINS:  Would you just -- how many2

did you count up?3

MR. ECONOMAKIS:  I have one, two, three,4

four, five, six, seven, eight in the vicinity of .75

miles of the vicinity.6

MR. COLLINS:  Thank you.  7

Mr. Bonstra, would you identify yourself8

and proceed with your testimony?  Oh, I'm sorry.  May9

I go back to Mr. Economakis?  You've heard, and I know10

that you are concerned about parking and the fact that11

you have six spaces on this site.  Do you share -- you12

have a concern about being able to provide parking for13

your residents as well.  Do you not?14

MR. ECONOMAKIS:  It's a hindrance to us as15

a developer.  The Metropole, we try to work with them.16

They have 70 plus or whatever spaces.  To sell a unit17

these days you do have to have space and they like to18

have parking.  It is an economic plus to the19

developer.  Unfortunately, because of the site and20

because of the historic building staying, it is almost21

physically impossible to do this.  We are trying to22

obtain more parking spaces just for our company to be23

able to afford the option or let the option go to the24

next person who is purchasing.  It is very difficult25
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not to have parking for us.  It hinders us.  It really1

does.2

MR. COLLINS:  And you have been able to3

secure some commitment from the Metropole for parking?4

MR. ECONOMAKIS:  That is correct.  They5

actually tiebacks going into our back area which makes6

it difficult to excavate due to the tiebacks so we7

have worked out a parking agreement with them.  That8

is correct.9

MR. COLLINS:  And we have submitted that10

for the record and you will be getting that fairly11

soon.12

MR. ECONOMAKIS:  Correct.13

MS. MITTEN:  Why are we hearing about14

parking?15

MR. COLLINS:  You're right.  Because in16

anticipation of a concern that you will hear.17

MS. MITTEN:  Okay.18

MR. COLLINS:  We could save it for19

rebuttal.  20

CHAIRPERSON GRIFFIS:  I think that is21

concise enough because even with our understanding22

there is the balance of could you use the exterior23

space at the rear for parking or for residential rec.24

MS. MITTEN:  That's what I was wondering25
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if that was the connection.1

CHAIRPERSON GRIFFIS:  It relates directly,2

as I understood it, to that aspect of utilization of3

the site and the realities of providing it or not.4

Okay.  I think we are good on that.  Let's move ahead.5

MR. COLLINS:  Mr. Bonstra.6

MR. BONSTRA:  My name is Bill Bonstra.  I7

have been practicing architecture in Washington, D.C.8

now for 22 years and have been involved in Logan9

Circle community as the chair of the Historic10

Preservation Review Committee.  I am a long-time11

resident of Logan Circle as well.  As Mr. Griffis12

mentioned, actually I lived in the area when we were13

all going to the Woolly Mammoth Theater.  I'm not14

trying to trump that issue but I am a resident and it15

gives me great pleasure to practice in the16

neighborhood.  Some of the projects that I've done are17

the Studio Theater as well as 214 condominium dealing18

with specifically the residential recreation issues on19

that project.20

MR. COLLINS:  Before you go on, I'm sorry.21

I was intending to offer Mr. Bonstra as an expert in22

architecture and historic preservation.  He has23

testified previously as an expert.24

CHAIRPERSON GRIFFIS:  Excellent.  He has25
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been approved as an expert witness.  Do the Board1

members have any questions or concerns?  I don't think2

we have any difficult in establishing Mr. Bonstra is3

an expert witness in architectural design.4

MR. COLLINS:  Thank you.5

CHAIRPERSON GRIFFIS:  I'm sorry, historic6

preservation also.7

MR. BONSTRA:  I'll focus my presentation8

on the physical aspects of the site relative to the9

residential recreation issue.  As many of you know,10

the existing character of the street is exemplified in11

the drawing in the lower portion of the presentation12

boards.  It's a lively mix of industrial, aesthetic13

buildings, very urban street, 50 feet wide.  The14

sidewalks are from building face to curb.  There are15

true plans that are happening now but that is16

relatively new in the history of the street. Our17

project really works with the established context, the18

idea of a breakdown in massing and a sort of lively19

play of building heights or heights of individual20

pieces of the project.  As Mr. Collins said, the HPRB21

has approved this project.  As part of that approval22

what happened significantly is it decreases the roof23

area that would be available for public assemblage.24

We have many roof areas below the main roof that are,25
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in fact, private and don't classify as the letter of1

the law for the residential rec.  As well because of2

the limitations on height, in this case 75 feet is3

allowed but the Height Act trumps the 75 foot zone to4

70 feet and a penthouse no more than 83 feet 6.  That5

puts severe limitations on us for our core and6

specifically our elevator and main stairs.  In this7

situation we have chosen to provide duplex units at8

the top two levels in order to essentially bury the9

elevator into the bulk of the building so that we do10

not exceed the height limits in order to gain approval11

from the historic.  The configuration of this12

building, as you will see in the drawings, the13

package, the final elevator stops actually at the 6th14

level and the overhead is within the building.  We do15

not have any elevator access to the roof.  We do not16

have any egress stair access to the roof for the same17

reasons.  In fact, as shown on the roof plan, the main18

roof is essentially taken up by fans and condenser19

units which are a reality of today's condominium20

market.21

MR. COLLINS:  And that is the drawing22

shown on the lower right-hand side.  Is that right?23

MR. BONSTRA:  Yes.  The roof plan with the24

oval.  That is a small screen that we have around our25
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-- we do have a requirement, a building code1

requirement, for access to the roof for servicing but2

you can see the condenser farm that is again reality3

of this project.  4

We also have picked up some extra parking5

spaces which, as Mr. Collins says, is really the best6

use of the space behind the building along the alley.7

Our original submission actually had these mechanical8

units down on the ground behind the building but we9

have since picked those up and we put those on the10

roof essentially at this level above the existing11

historic building.  12

That is what is shown on the 4th floor13

drawing.  I think if you look through the plans you14

can also see the variety of massing and heights of the15

building as well as looking on the elevation where we16

have the height of the existing building.  We have an17

entry, a building entry at the center here which is a18

lowered height.  We have a secondary element which is19

five floors tall.  Then we have step configuration for20

the building.  21

In terms of other areas, other ways that22

we have tried to open up the units to the outside23

world, along the back, even though we have flush24

facade, we do have french doors at every unit that are25
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cut to the floor and, in fact, would have a grill1

along the face of them so that when those are open2

those would also have a felling of a balcony without3

necessarily projecting beyond the face. 4

Private balconies then, of course, do not5

conform to residential rec but we feel like that is6

much more useful creation of space for today's7

occupants.8

In terms of the satisfaction of the9

variance test, we agree with the items that are set10

forth in the prehearing statement by Mr. Collins.  We11

believe there are exceptional conditions that are12

associated with the historic building and the13

treatment of the addition to that building in terms of14

the massing causing some small footprints and what15

have you for any common rooftop space.16

We do believe there is practical17

difficulty.  Again, some of the same reasons but a lot18

having to do with the roof area, the amount of19

condensers, and having indoor space, as Mr. Collins20

said, whether it's one half of two floors or one full21

floor would have a significant impact on the building22

and might be space that in our experience would be23

used maybe once per quarter for a condo meeting or24

something and, in essence, really wouldn't serve the25
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purpose that maybe one would think.1

As far as there would be no adverse impact2

on the public good without providing 923 square feet3

of outdoor space, although not meeting the4

requirement, we feel that is a significant amount,5

especially with the fact that most of the occupants6

will be immersed in the Arts Overlay District that7

this building is located in and be participating in8

such areas as the Studio Theater and the art galleries9

and as simply as shopping at Whole Foods.10

MR. COLLINS:  Where did you say the 92311

square feet is going to be?  I think that was the12

private space.13

MR. BONSTRA:  The 923 located in such14

areas as the top of the existing building roof, the15

terrace here, which is a private terrace, the private16

terrace on top of the secondary mass here.  The17

balconies again are open balconies all the way up the18

center of this building which is here.  That adds up19

to the 923 square feet.20

MR. COLLINS:  Was all of that private21

space or is some of it available to residents?22

MR. BONSTRA:  It is all private space.23

MR. COLLINS:  Okay.  Thank you.  Why is it24

private space?  Why is it not a good idea to make it25
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public?1

MR. BONSTRA:  Well, given the sort of2

tight urban location and the setbacks, that area finds3

itself adjacent to private windows and using that4

space as public space would probably be detrimental to5

everyone's enjoyment throughout the building.6

MR. COLLINS:  Does any of that space you7

identified meet the minimum dimension requirements for8

residential recreation space in the zoning9

regulations?10

MR. BONSTRA:  I do not believe that it11

meets the 25-foot minimal dimension that is required.12

MR. COLLINS:  Thank you.13

We have a final witness, Mr. Kipp Gaynor,14

who is a structural engineer, who will testify as an15

expert witness.  He was principally going to testify16

about the parking issue but he will testify just a17

little bit about the residential recreation space18

issue.  We do have his resume.  Once you receive it,19

I would like to qualify him as an expert.20

CHAIRPERSON GRIFFIS:  Good.  While that is21

coming in, we will say a very good afternoon, Mr.22

Gaynor, with Structural Design Group.  Is that23

correct?24

MR. GAYNOR:  Repair Group.25
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CHAIRPERSON GRIFFIS:  Repair Group.1

Indeed.  Let me ask Mr. Bonstra a quick follow-up2

question just to make sure I understood your3

testimony.  4

You indicated, and I think your drawings5

show the same, the elevator stops at the 6th level.6

Is that correct?  Then there is a level above that7

which is labeled as the mezzanine level and the8

duplex, as you call them.  So there's one unit that9

you enter on the 6th floor and the elevator stops10

there.  It doesn't go up any further but inside you11

can go up another level.  The elevator stops there12

because you said Historic wanted to limit the height13

of the roof structure.  Is that a correct estimation14

or understanding of your testimony?15

MR. BONSTRA:  It's been a way that we've16

dealt with the limitations on penthouse height.  There17

is overall a need to keep the penthouse, No. 1, in18

accordance with zoning at the same level, consistent19

level.  No. 2, it is very difficult with the overhead20

requirements to even serve the top level and in this21

instance have the penthouse at less than 13 foot 622

above the roof which would be the maximum allowable in23

this condition.  Typically 18 feet is allowable for a24

roof structure in this zone in the Arts Overlay we are25
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limited by the height.1

CHAIRPERSON GRIFFIS:  Right.  Okay.2

That's an excellent point that adds a little bit of3

detail in terms of the practical difficulty.  So what4

is the importance of this elevator?  If it was to go5

to the roof or it doesn't go to the roof?  I guess the6

direct question is if you deck that whole area.  One,7

I understand that you have all the rooftop units8

there.  If you deck the whole area would you be9

required to put elevator access to it?10

MR. BONSTRA:  It's our interpretation and11

understanding from discussions with Fair Housing12

advocates that if that is the only outside area that13

is provided for recreation or what have you, then it14

would be served by an elevator.15

CHAIRPERSON GRIFFIS:  Okay.  So if they16

didn't have equal accommodation somewhere else, you17

would need to have some access.18

MR. BONSTRA:  Correct.  In this instance19

we don't have another area where that could be20

provided.21

CHAIRPERSON GRIFFIS:  Okay.22

MR. BONSTRA:  So in this condition I23

believe we would need an elevator.24

CHAIRPERSON GRIFFIS:  Excellent.  Okay.25
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Mr. Collins gave us an outline here and all his1

personal information is before us.  We are looking to2

certify him as an expert witness.3

MR. COLLINS:  An expert witness in4

structural design and construction engineering with a5

specialty in forensic investigation evaluation and6

remediation of existing buildings.7

CHAIRPERSON GRIFFIS:  Excellent.  Any8

comments or questions on that?  No one wants to know9

what forensic investigation?  Okay.  Good.  I want to10

know.  What is forensic investigation?  It sounds like11

something from Law and Order.  I thought you were12

structural?13

MR. GAYNOR:  As a structural I do get into14

court cases and testimony related to building15

problems, building system issues.  16

CHAIRPERSON GRIFFIS:  Okay.  Very well.17

Let's move ahead.  Is there any difficulty in -- very18

well.  I think we have established it based on your19

lengthy background and experience in the field design20

and construction.21

MR. COLLINS:  Thank you.22

Mr. Gaynor, just a few questions.  You23

have looked at the building.  Are you familiar with24

the building?25
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MR. GAYNOR:  Yes, sir.1

MR. COLLINS:  In terms of having done an2

evaluation of the building?3

MR. GAYNOR:  Yes, I was retained to4

evaluate the facade of the building and survey the5

building interior next year.6

MR. COLLINS:  And in terms of the, I'll7

say, fragility of the building, is it of a fragile8

nature?  Is it a well-built solid building?  Are there9

any structural issues involved with the building at10

this time?11

MR. GAYNOR:  The building is a very unique12

structure.  It essentially was constructed on largely13

a partial stone foundation above which they then14

constructed the remainder of the structure with15

masonry units three stories above-grade in a below-16

grade area that you call -- what do you call that17

subbasement area?18

MR. COLLINS:  Cellar.19

MR. GAYNOR:  Cellar area.  The side end20

wall of the building, the exposed elevation, is a full21

solid masonry construction that has no openings in it22

but the front and rear of the building have numerous23

punched windows.  The survey that I basically24

participated in was to evaluate the condition of the25
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facade and the position of the building as a whole for1

purposes of this project.  2

The condition of the building is marginal3

at best and recognizing that the owner wants to4

salvage the building and sustain it, it's paramount in5

my opinion that we do the minimally invasive work6

necessary to survive the facility because as it stands7

now there are portions of this building that I believe8

are unstable or will become unstable should we have to9

effect any significant foundation disruption.10

MR. COLLINS:  So, for instance, if you11

were to -- if the plan was to dig below the foundation12

to create a space for residential recreation space for13

the building below the existing cellar level beneath14

the building, do you have an opinion as to what effect15

that might have on the building itself?16

MR. GAYNOR:  I do.  There are several17

different methods by which you can effect that type of18

work.  It is my experience that most of it is19

fabritory in nature, disruptive, and may very well20

destabilize the foundation or effect some differential21

settlement in the process of effecting that work.  My22

experience with buildings of this age and of this23

condition are that less is better.  24

Anything we do it would be substantial or25
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significant to undermine these foundations and1

anything that is done in a sense to basically cradle2

or pick up this building aggressively is likely, in my3

opinion, have the reverse effect which is you can lose4

portions of that facade which is the historic fabric5

you are trying to salvage.6

MR. COLLINS:  And this effect would be7

maybe to a certain lesser extent but you would have a8

similar tread to the building if you went below the9

cellar level on the site next to it as well, next to10

the footprint.11

MR. GAYNOR:  Yes.12

MR. COLLINS:  Okay.  All right.  Thank13

you.14

Similar to the document that we submitted15

for the parking issue, we have a document for16

residential rec space which I would just like to17

submit and they are in the record.  I'll just go18

through them quickly.  I will not belabor you with19

these.  There are 10 tabs here with a number of cases.20

These are just residential recreation space variance21

cases granted in the Arts Overlay in Church Street at22

the center.  23

I'll just go through several of them, if24

I may.  Just bear with me a second.  The cover sheet25
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shows all the properties.  Tab 3 is the building at1

1444 Church Street.  I think if you look at page 1282

of the transcript there, that is the testimony of Mr.3

Mayhood who was a recognized expert, tab 3 of the4

document.5

There are two sets of transcripts -- no,6

just one set.  Page 128, Mr. Mayhood, who was an7

expert in that case, was testifying.  He said, "The8

consumer is coming here not because this building has9

a swimming pool, which it doesn't, or large room,10

etc., etc.  They are coming here because of the11

amenities in the neighborhood."12

In that case, in that building, 1444,13

which is immediately next door to our building, on14

page 129 he talks about the fact that, "The developer15

and the architect have gone to great pains to provide16

recreation space but in the form of individualized17

recreation space with rooftop decks and balconies."18

Then later on on page 132 the Chairman19

makes an observation, "I think a contemporary version20

of what we look at for residential recreation space is21

not just where is the romp room for the kids.  Rather,22

how do we bring people down onto the street.  Part of23

recreating in our contemporary view is walking the24

street, socializing, being part of the community,25



318

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

utilizing the retail and other free areas that create1

the communities and create urban living."2

CHAIRPERSON GRIFFIS:  Who said romp room?3

All right.  Let's move ahead.4

MR. COLLINS:  I don't know.  Then later on5

on page 134 Mr. Mayhood again said, "Balconies are6

what the people are looking for, not private7

balconies."  Again, tab 6 is 1515 15th Street which is8

the Metropole where the 22,000 square foot health club9

is and where they have -- they have given us a letter10

saying that the residents can lease space in their11

commercial garage.12

Under tab 6, page 204, again the Chairman13

is saying -- observes that, "The concept of having a14

room in the building where you have your exercise bike15

is fairly antiquated.  It doesn't fit into what we are16

trying to do."  At tab 7, page 9 of the second --17

there's two sets of transcripts there.  18

Page 9 of the second set of transcripts19

toward the very end, again the observation by the20

Chairman that, "The threshold balancing is lessening21

for the city because of the fact of how much we are22

trying to move people outside of their buildings and23

to animate the streets and utilize facilities, the24

parks, the indoor recreation space to really populate25



319

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

those to make them safe, successful, and enjoyable1

places to go.  2

Not to mention utilizing some of the3

health clubs or the retail."  And talks about the4

beautiful avenues of Washington, D.C.  Certainly the5

view is that this would not impair the intent of the6

zone plan by any means and doesn't go against the7

public good by any means either.8

CHAIRPERSON GRIFFIS:  Excellent.  I think9

we get the point.10

MR. COLLINS:  Yes.11

CHAIRPERSON GRIFFIS:  Another excellent12

filing.13

MR. COLLINS:  Thank you.  Just finally on14

tab 9.  I apologize.  I'll just go through this15

quickly.  On page 30 of that transcript interesting16

statement by Ms. Miller talking about the arguments of17

the opponents, "That would be a burden already in the18

recreation areas of the neighborhood if they didn't19

have the full residential recreation space in their20

own building.  21

I didn't find that persuasive at all. I22

really don't think that's the test.  I think basically23

they should be before the Parks Department.  If they24

are not satisfied with recreation space in the area,25
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the should bring this to the attention of the Parks1

Department."2

That ends our case in chief.  Thank you3

very much.4

CHAIRPERSON GRIFFIS:  Thank you very much.5

Let's take any questions from the Board that didn't6

get asked during the presentation.  Is there any7

follow-up?  Clarification?  Very well.  If there8

aren't any, let's move on to the Office of Planning.9

Mr. Rivers and Mr. Lawson are with us again.  A very10

good afternoon to you.11

MR. RICE:  Good evening.  My name is12

Steven Rice.13

CHAIRPERSON GRIFFIS:  Rice.  I'm sorry.14

I don't know why I said that.  There it is.  Go ahead.15

MR. RICE:  Given that the Board has16

dismissed the parking variance request, OP stands on17

the record with respect to the requested recreation18

space relief.  That's it.  Thank you.19

CHAIRPERSON GRIFFIS:  Excellent.  Thank20

you very much.  Questions from the Board?21

Clarifications?  Does the applicant have any cross22

examination?23

MR. COLLINS:  No, sir.24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you very much.  Let's move ahead then.  I don't have1

any other Government reports attended to this2

application unless the Board is aware of any others.3

We do have the ANC which has not submitted anything4

which is 2(f).  Mr. Collins, did you present to the5

ANC?6

MR. COLLINS:  Yes, we did present to the7

ANC.8

CHAIRPERSON GRIFFIS:  Okay.  We know that9

the Historic Preservation also was under review and10

there was testimony in regards to that.  Then also in11

the tab, I believe, is the historic memo.  With that12

then I don't have any other official filings of13

agencies.  14

Let's go directly into the testimony.  We15

do have several individuals here to provide testimony.16

Let's give them some room at the table and we'll17

proceed, after which we will obviously take cross18

examination, Board questions, and then we'll take19

closings or any rebuttal testimony that you have.20

Whenever you are ready.  Please state your name and21

address for the record and proceed.22

MS. HUGHES:  My name is Philippa Hughes23

and my address is 1444 Church Street, N.W.  For the24

record, I wanted to just make sure that this new25
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signature page gets into the file as well.  Like I was1

saying before, this just shows the completion of2

getting all the residents on the street to support the3

position that I am about to present to you.4

CHAIRPERSON GRIFFIS:  Perfect.5

MS. HUGHES:  Based on the signature page6

I represent every single resident on the street7

including four occupied condominium buildings, three8

small businesses, and three small rowhouses that exist9

on the street as well.10

MR. COLLINS:  Could I just interrupt?  I'm11

sorry.  I don't have that document, nor do I have12

anything that indicates that is has been authorized in13

writing to represent all those people.14

MS. HUGHES:  I didn't say I represent15

them.  I said they support the position that I am16

presenting.17

MR. COLLINS:  You just testified that you18

represented them.19

MS. HUGHES:  I said -- well, anyway, they20

support the position that I am about to present.21

22

MR. COLLINS:  As long as I understand you23

do not represent them.24

CHAIRPERSON GRIFFIS:  Okay.  I think that25



323

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

is understood now.  You did actually state that that1

you represented all the residents on the block so good2

clarification.3

MS. HUGHES:  Sorry about that.4

CHAIRPERSON GRIFFIS:  Exhibit 27 is the5

letter.  There is an additional signature page that is6

supportive of the position.  Okay.7

MS. HUGHES:  Those of us who live on8

Church Street are very proud of our street.  With all9

due respect to the old timers who have been in the10

neighborhood, most of us weren't around when the11

Woolly Mammoth was there but much like Mr. Economakis,12

we came to this neighborhood and saw that it was an13

incredibly thriving place and it was basically on the14

cusp of being one of the best neighborhoods in the15

city.  It is really undergoing a renaissance and we16

all wanted to be a part of that.  If anybody can17

testify to the pride of living on that street, it's18

the people who actually live on the street.  Because19

of that we are very, very aware of the kind of20

development that is happening on the street.  We very21

much want to see this lot developed.  Right now it is22

a complete eyesore.  We don't want to stand in the way23

of making sure that something happens there.  We just24

want to make sure that whatever happens there improves25
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the neighborhood and continues to contribute to the1

high value that other developers have already created2

for that street.  We just want to continue to uphold3

that value and the quality of life that we enjoy on4

the street.5

And so for this reason this is why we6

wanted to talk about the parking issue and the rec7

space issue as well.  Now you are telling us that we8

can't talk about the parking, but I do want to mention9

that I can't argue on the legal points because they10

have provided a very impressive evidence that this is11

how the parking reg has been interpreted.  I totally12

understand that.  13

Also I feel like those regs have been14

interpreted in a period when the city was very much15

trying to bring development into the city and it was16

struggling particularly to bring it to this17

neighborhood.  I think you know that this neighborhood18

struggled for many years until about five years ago19

when people started seeing it as a viable place to be20

developed.  21

The reason why I think we should22

reconsider interpretation of the parking reg is23

because this neighborhood isn't the way it used to be.24

It is a completely new and different place and it25
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requires a new and different way of looking at it.  We1

are on the cusp of an incredible renaissance in the2

city and especially in this neighborhood.  3

I think that we need to start looking at4

ways to ensure that this continues.  By applying old5

interpretations of these kinds of regs, we are not6

meeting the current needs of the neighborhood.  We7

know that parking is a problem here.  The reason8

controversy over church parking I think really shows9

how tense the situation is over parking in the10

neighborhood.11

CHAIRPERSON GRIFFIS:  Let me break in just12

a little bit and then you can continue on this.13

However, I think you need to utilize your time in14

residential recreation space.  That's not to go off15

topic here.  However, just to clarify.  I don't16

disagree necessarily that there are many aspects in17

our regulations that may be antiquated that need18

revision.  However, the proper body is not for us to19

change our interpretation of our long-standing20

procedural understanding of the regulations.  That21

goes up even higher than us and it goes to the Zoning22

Commission that needs to rewrite the regs, rewrite the23

text that may well adequately document.  I will24

address though a little bit in terms of I don't see25
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this regulation, 2100.5, as removing a parking1

requirement from Historic as any sort of vehicle that2

the city may have in order to discourage people to3

come into the city.  I think this would be hard put to4

be changed, even if the entire regulations were5

rewritten.  I think it is not and wasn't anticipated6

for this type of neighborhood but for others.  It also7

goes for the entire city, not just this one.  In any8

case, I fully understand and appreciate that9

neighborhoods change and shouldn't our regulations10

change with them.11

MS. HUGHES:  Well, in that case, I won't12

beg you on this issue any more other than to say that13

it seems to me like the recreation space variance has14

been allowed because times have changed and we've15

decided that we don't want to have little romper rooms16

inside the buildings.  It seems to me like if the17

Board has been able to sort of see that the situation18

has changed in that area, it could also see a way to19

change it in the parking area, too.  Again, I will --20

CHAIRPERSON GRIFFIS:  Excellent point.21

However, it's the interpretation of residential rec22

also.23

MS. HUGHES:  I'll accept that for now but24

I will go to the highest forces.  Okay.  In that case,25
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I will just go ahead and address the recreation space.1

Again, just to reiterate, we really want to see a very2

nice building built here because we want to maintain3

our own property values, too.  It makes sense that we4

support this.  5

I guess I will just go right into the6

three-prong test and just say that I don't see where7

they have really shown where there is an exceptional8

topographic condition.  The only condition that exist9

that keeps them from providing this recreation space10

is one that they created themselves, the design of11

their building.  12

They haven't shown us how the historic13

building and the small size how that uniquely affects14

the situation because they could easily design their15

building differently and that is the critical factor16

in keep them from providing the recreation space.17

Now, to address the actual recreation18

space itself, I appreciate that there's 923 square19

feet of private balcony space but I have looked at20

some of the past cases as well and it seems to me that21

even though you may not require everybody to meet the22

actual 15 percent, it seems that you have required23

them to do some percent of recreation space that is24

available in the building even if it's a small amount.25
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So, you know, I think it's fine that there1

is 923 feet and that contributes to the amount of2

space that is available but it's not available to3

everybody and there ought to be something available to4

everybody.5

I'll go ahead and just address the third6

prong which I think is the one that I can address most7

strongly which is the social impact prong.  In Logan8

Circle in Ward 2 the D.C. Parks and Recreation has put9

out a report that says that Ward 2 has along with Ward10

1 the least amount of outdoor recreation space in the11

city and the city is unable to provide additional12

space.  I believe that is the reason why these kinds13

of regs are in place because it is a sharing of the14

burden of requiring outdoor recreation space that15

people want and need.  I think what we are getting at16

here is that the applicant has done a very good job of17

showing that there are tons of social activities in18

the neighborhood.  There's gyms, there's art19

galleries, etc., and those are wonderful.  We all20

completely enjoy those things.  Part of the high21

quality of life in an urban environment, I think we22

can all agree, is having some amount of outdoor space23

that we can enjoy.  They are not providing any of that24

at all.  I think we shouldn't focus on that indoor25
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space because it is completely available and we don't1

need three little treadmills in a dark, damp room.  I2

don't think we need that at all.  What we need is to3

be able to enjoy outdoor space.  Their claim that4

people don't use this kind of space I think is false.5

As I said, we live on Church Street and one of our6

main social outlets on the street is we often share --7

for example, last summer we had a neighborhood8

barbecue on one of the rooftop terraces, on the Saxon9

Court terrace.  We often have social interactions with10

our neighbors on these terraces.  This whole idea of11

the Arts Overlay wanting to get us drawn together to12

socialize, to be out on the street, I mean, I guess my13

point here is that these outdoor spaces serve a real14

purpose and we actually use them.  We are there.  We15

live there.  We are living proof that it is useful and16

we all share each other's spaces.  It's a very social17

block.  I don't know if that matters to you but it's18

a very social block.  We do things together all the19

time.  I think the indoor spaces are fine but we20

require it for our quality of life.21

As a sort of corollary to the idea of22

social impact, I just feel like they haven't done much23

to improve the fact that they are building on the24

public good.  In fact, before they have even broken25
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ground, they have already had a substantial detriment1

to our public good.  I can give you lots of examples2

of this.  I'll give you two.3

For example, there was a small building4

that used to be on the lot that is now empty called5

Rico's Garage.  One day they started to -- are you6

doing that because you don't think it's relevant?  I7

really think this is relevant to the social impact.8

CHAIRPERSON GRIFFIS:  She didn't raise any9

question of that.  Keep going.10

MS. HUGHES:  One day they started to11

demolish this building and gave no notice to the three12

residents of the townhouses that abut the lot.  They13

woke up to shuttering of their homes.  Then they found14

the one man, Timothy Walker, who lives right next to15

the lot, he found that there was damage to his16

building caused by the demolition.  He informed them17

of this and they never fixed it.18

Also, a lot of the debris fell into this19

yard and destroyed his trellis.  They never offered to20

fix it and even when he told them about it, they never21

fixed it.  So far they haven't even shown that they22

cannot be substantially detrimental to our23

neighborhood.24

In addition, when they presented their25
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case to the ANC on April 5, they didn't even bother to1

get any approval or they didn't review or support from2

the Logan Circle Community Association.  Now, they3

talked about how they got that approval in December of4

'04 but that was for the concept.  They didn't do this5

for the variances that we are talking about today.6

They didn't talk to the Logan Circle Community7

Association.  They didn't go through the proper8

channels with the ANC.  They skipped over the9

community development committee and went right to the10

ANC and they were chided for this at the ANC meeting.11

So I guess my point here is they haven't12

done anything to try to gain support for the project13

or the variances that they are seeking.  I think much14

like the last hearing that you just heard, you know,15

I think it behooves them to at least let us know16

what's going on and to give us warning when you are17

about to bulldoze a building over.   18

I just hope this is not indicative of how19

they are going to move forward, particularly because20

at the end of our street the Metropole building, 151521

Church Street -- I'm sorry, 1515 15th Street, is being22

built right now.  It is not slated to be done until23

fall of '07.  It is a huge undertaking.  A huge24

project.  It is already disputing the peace of the25
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street.  1

I hope that they are going to make a good2

faith effort to work together with them so that we3

don't have negative disruption on the street.  I was4

told by the construction engineer at the Metropole5

building that when they tried to talk to them about a6

plan to do this, they were rebuffed so, you know, that7

h a p p e n e d  a  w h i l e  a g o .  8

9

Maybe they are more willing now to work10

together.  I don't know but I'm just giving you these11

examples.  They have already been substantially12

detrimental to our neighborhood and I am concerned13

that they are going to continue to be.g14

CHAIRPERSON GRIFFIS:  Good.  Thank you15

very much.  Questions?16

MS. MITTEN:  I have one question.  When17

you were talking about open space, I can appreciate18

that you're saying, that it's important to preserve19

the open spaces in the District.  I think the20

applicant was saying there is a tradeoff between open21

space and parking space on the surface.  I understand22

that you also address that there is a real concern in23

your neighborhood about parking.  My question is were24

they accurate in saying -- I think they said it.  I25
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have heard this in many cases that the neighbors would1

much prefer that we develop the limited space to2

parking in order to get parking off the streets than3

have a limited space devoted to a green area that the4

residents could congregate on or whatever.5

MS. HUGHES:  Well, I mean, certainly6

having a rec. space in the alley is not really ideal7

rec space anyway.  It's much more ideal to have8

parking in that particular space.9

MS. MITTEN:  Thank you.10

CHAIRPERSON GRIFFIS:  Any other questions?11

Excellent.  Thank you very much.  I certainly wasn't12

insinuating someone had more stake in the block than13

you, new, old, and all that.  I think it is actually14

dynamic in your opening statement to talk about being15

the new neighbor because that is what I am so excited16

about seeing, this whole panorama of seeing the17

changes and seeing those people that are there18

currently making it that animated urban area.  Is19

there any cross, Mr. Collins?20

MR. COLLINS:  Yes.             21

You live at 1444 Church Street.  Is that22

right?23

MS. HUGHES:  Yes.24

MR. COLLINS:  And are you aware whether25
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your building received a variance from the residential1

recreation space requirements?2

MS. HUGHES:  Yes, we received a variance3

and I'm glad you brought that up because the fact is4

that our building had to get a variance.  This is sort5

of what I'm getting at is that they are not really6

making a good faith effort to provide some kind of7

recreation space.  Our building actually had a very8

creative solution to the problem.  9

We have an easement to the building behind10

us that is actually recorded in the deeds of each11

person who lives in our building so that they legally12

have a right to use this outdoor recreation space that13

is on the roof of the building behind us.  14

That building actually denied it to us so15

we have actually been taking -- we are on the course16

of taking legal action to gain access to that space17

because I can't tell you how many times per week that18

somebody in my building says, "When are we going to19

get to go use that space."  The fact is it's nice20

weather out and we want to use it.  21

Yeah, I appreciate you bringing that22

because that actually to me proves how important23

recreation space is and how important it is to find24

some kind of creative solution to the problem and not25
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just dismiss it just because you want to build your1

building a little higher and make a little more money2

off of it.3

MR. COLLINS:  So the primary concern that4

you have expressed is with regard to the outdoor5

residential recreation space.  You have also testified6

that you would rather this particular project devote7

the alley space in the rear to parking than8

residential recreation space.  Is that right?  Okay.9

So logically then the only other opportunity for10

outdoor recreation space would be on the roof.11

MS. HUGHES:  I don't know because I'm not12

an architect.  I'm just saying that there ought to be13

some creative solution that perhaps you all could14

consider it.  I don't have a feeling that you made a15

good faith effort to even try.  You just presented16

this idea and hoped that nobody would say anything17

about it. 18

I'm making my point just as with my19

building had to find a creative solution to the20

problem.  No, I'm not saying it should be on the roof.21

I'm just saying there ought to be some other solution22

so that you can be in compliance with the regulations.23

MR. COLLINS:  Is it your concern that if24

this building does not provide outdoor recreation25
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space that will, No. 1, impact you or, No. 2, the1

residents of this building will look to use the2

rooftop of your building?3

MS. HUGHES:  No, my concern is to have a4

nice street.  I really like our street and I want to5

make sure that every building on the street is nice6

and fits in with what has already been done there and7

that fits in with the character of what has been done8

there.  I don't think this building does that.9

Unfortunately, I can't talk about all the reasons why10

I don't think the building doesn't do that.  This is11

one of many factors contributing to the idea that this12

building does not fit in with the street.  I don't13

necessarily think people from their building are going14

to come to my building.  I just think having the space15

makes it a better building and maintains or improves16

my own property value.17

MR. COLLINS:  So this will impact your18

property value?19

MS. HUGHES:  It could.20

MR. COLLINS:  In what way?21

MS. HUGHES:  Because the units in this22

project would not be as desirable and, therefore, not23

as valuable so, therefore, when I go to sell my unit,24

when I'm comped to the units in the this building, I25
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am going to have costs that are less than what I1

should have because you have decreased the value of2

the units in this building.3

MR. COLLINS:  I have no further questions.4

CHAIRPERSON GRIFFIS:  Okay.  Any follow-up5

from the Board?  Excellent.  Thank you very much.6

Excellent testimony and we appreciate it.  Actually7

the written submission also.8

MR. CHIN:  My name is Martin Chin and I9

live at 1444 Church Street which is adjacent to the10

proposed building.  I would like to start by saying11

congratulations to the Hampton team by bringing their12

considerable resources to bear to kind of crush the13

voice of the community.  I think by eliminating the14

need for the variance they silenced the opinion of15

every person that lives or has any business on that16

street.17

I would urge the BZA to reconsider the18

decision to dismiss the need for the variance because19

all the people on Church Street can't be wrong.  If20

the interpretation was used in the past and it was21

wrong, there is no reason that it can't be corrected.22

The prongs that are required to be proved for23

granting of the variances I don't feel that they can24

be shown.  The extraordinary topography condition that25
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they purport is self-induced by their design.  Every1

condominium development on that block provides2

substantial recreation space but they didn't provide3

zero common space.  If other buildings can do that,4

then I think it follows that they could do that on5

their lot as well.6

Regarding the third prong that relief can7

be granted without substantial detriment to the public8

good, again, every person who lives on that street or9

has a business on that street has endorsed the10

position to their homeowners association that we11

oppose the variances for this building and, thereby,12

oppose the progression of this development.13

We feel that this is bad for our14

neighborhood and although Mr. Economakis proposes to15

love our street, he lives in Potomac.  This building16

will degrade some of the things that drew people like17

me to this neighborhood.  They say that they can't get18

common recreational space because the elevator won't19

go that high.  20

Well, there is nothing that says they have21

to build a seven-story building with four subterranean22

units.  For access to the roof they could do something23

like a ramp or a chair lift.  There are ways to do24

that but they haven't.  I think the implication is25
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they have tried to maximize the sellable space in that1

building to the detriment of the community.  2

They profess to value it but the actions3

show that they don't.  They want to exploit it.4

Again, based on the endorsement of the community, the5

variance can't be granted without substantial6

detriment to the public good.  Again, I really urge7

you.  You have the power to dismiss the variance8

there, the requirement for a variance.  9

I think that means that you have the power10

to require that they seek a variance.  The ANC opined11

against granting the parking variance.  The Office of12

Planning opined against it.  Everybody thinks there is13

a problem and it's just been eliminated.  I wish you14

would reconsider.  Those are all the comments that I15

have prepared.16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you very much.  Appreciate that.  Questions from the18

Board?  Mr. Collins?19

MR. COLLINS:  Mr. Chin, you raised one20

comment where you said that maybe the developer21

shouldn't build a seven-story building.  Do you live22

in unit 605?23

MR. CHIN:  That's correct.24

MR. COLLINS:  And is that on the west side25
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of the building?1

MR. CHIN:  Yes.2

MR. COLLINS:  Thank you.  You testified on3

your balcony you can reach out and actually touch this4

building?5

MR. CHIN:  Yes.  It's is actually6

demonstrated on the drawings there.7

MR. COLLINS:  Can you show me?8

MR. CHIN:  Yes, sir.9

MR. COLLINS:  And Ms. Hughes lives in unit10

705 according to her request for party status.  Would11

that be directly above your unit?12

MR. CHIN:  Yes, she lives above me.13

MR. COLLINS:  Okay.  Is your opposition14

today based in anyway on the fact that you might be15

losing the view out your window from the seven-story16

building?17

MR. CHIN:  No, we are losing the view18

because of the development of the Metropole building.19

MR. COLLINS:  But that is the building you20

can reach out and touch?21

MR. CHIN:  No, my arms aren't that long.22

MR. COLLINS:  Okay.  All right.  Thank23

you.24

CHAIRPERSON GRIFFIS:  Any follow-up25
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questions?  Excellent.  Thank you very much.  We do1

appreciate it.2

Mr. Collins, if you're ready.3

MR. COLLINS:  All right.  We have just a4

few points.  Mr. Economakis would like to make some5

points and then Mr. Bonstra.6

MR. ECONOMAKIS:  Not to dwell but there7

was a remark about demolition and damaging a8

neighbor's fence as was stated earlier.  They were9

notified and the subcontractor did damage the fence.10

It was an older retaining fence.  In retrospect our11

agreement was we would replace a totally new fence12

with the owner at our expense and he agreed to that.13

It was never alone.  That is incorrect.  That is not14

true at all.15

CHAIRPERSON GRIFFIS:  Okay.16

MR. BONSTRA:  Just a brief note.  I work17

in the neighborhood and we feel it is a significant18

piece of architecture that has been embraced by the19

HPRB.  I believe truly that this project will not only20

enhance the street that has developed over a period of21

time but enhance property values for everyone on that22

street.23

CHAIRPERSON GRIFFIS:  Let me just follow24

up on that.  I think it's really straightforward in25
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terms of the difficulty and the amount of residential1

recreation that is being asked to be relieved.  Was2

there a discussion at all about the top units having3

access to the roof?  Could you take those stairs up4

and be within the penthouse enclosure and have private5

terraces on the roof?6

MR. BONSTRA:  We had talked about that7

earlier but we sort of struggled with limitations of8

the penthouse in terms of the area and in terms of the9

height and location of it.  Is it possible?  I suppose10

it is.  I'm not sure that amenity would really have11

the value added that cost incurred would add to the12

project.  That might be a question for the developer13

certainly.  Again, it is possible that it could be14

done but it certainly wouldn't be residential15

recreation area.16

MR. COLLINS:  In that instance what would17

you do with the cooling equipment?18

MR. BONSTRA:  Well, there are ways, I19

suppose, to stack that but then that would increase20

the area of the penthouse and that would have a21

significant impact on the street and the surrounding22

area.  That is something I believe the HPRB would want23

to review.  I would not suggest that.  I think it is24

a very good question.  We feel like we have the25
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required distances between the units.  I'm not1

suggesting we stack them.  That would be a difficult2

thing to do.3

CHAIRPERSON GRIFFIS:  Yeah, we were just4

handed -- what were we just handed?5

MR. COLLINS:  I was about to get to that.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. COLLINS:  We got a little bit ahead of8

ourselves here.9

CHAIRPERSON GRIFFIS:  Good.10

MR. COLLINS:  At this point I would just11

like to address that.  The developer has been painted12

as the bad guy in the neighborhood.  This application13

was before the ANC, the Logan Circle Community14

Association, as those letters indicate, back when the15

application was filed for historic preservation.  It16

got unanimous support from the ANC and also a letter17

of support from the Logan Circle Community18

Association.  Maybe a different flavor back then but19

it was 14, 15 months ago and we're not really sure why20

all of a sudden these guys are wearing the black hat.21

I just don't understand that.22

MS. MITTEN:  Mr. Collins, this is kind of23

old.  Did you not go back to the ANC to get a24

reconfirmation?25



344

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. COLLINS:  We did go to the ANC.  We1

went back to the ANC and they did indicate support for2

the residential rec space variance.3

MS. MITTEN:  We don't have in the record4

that they did a resolution.  Or did they?  We don't5

have it in the record.6

MR. COLLINS:  You don't have it.  7

MS. MITTEN:  Did they vote on a8

resolution?9

MR. COLLINS:  Yes.10

MS. MITTEN:  They voted?11

MR. COLLINS:  Yes.12

MS. MITTEN:  And they supported it?13

MR. COLLINS:  The rec space variance, yes.14

MS. MITTEN:  Okay.15

MR. COLLINS:  Bear with me a second.16

There was a lot of talk about the parking and we know17

that the parking is not before you but there is this18

lingering issue and I just want to make sure that your19

mind is put to rest that we have six of 11 spaces.  If20

the parking was required here it would be 11 spaces21

with six on site.  22

We have a commitment from the Metropole23

next door which is ahead of this building in24

construction and will be finished by the time this25



345

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

building is finished.  That says that they will lease1

parking spaces to the residents of the building.  The2

owner or the developer is addressing the issue.  He is3

sensitive to the issue.  Being able to provide a4

building with no parking, or little parking, is an5

issue so it's an issue to him and he's trying to6

address that and has made several inroads.  We just7

want to make sure that is reflected in the record. 8

In terms of the rec space variance, I do9

believe we have met all the tests for relief in this10

instance.  The property is affected by an exceptional11

situation or condition.  As you've heard, if the small12

size of the site relative to these other buildings13

that are very large and can provide an extended area14

of rooftop recreation space, this building doesn't15

have it.  It simply doesn't have the space.16

It is a small site with an existing17

historic building that is located in the northeast18

quadrant of the site. It requires certain setbacks in19

the architecture that dictate the size of the roof.20

Once you do the pushing back and the stepping you have21

smaller and smaller roofs.  We just simply can't22

accommodate both the cooling equipment, the penthouse,23

the stair tower, and residential recreation space on24

the roof as much as I am sure this develop would like25
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to do that but it just can't be done. 1

The practical difficulty I just mentioned2

and being able to do that.  I think everyone3

recognizes that it's much preferred from the community4

standpoint to have the park in the alley in the rear5

as opposed to devoting that 1,200 square feet to6

residential rec space at the alley level.7

The only advocating that was done by the8

witnesses here was with regard to the outdoor rec9

space.  They don't seem to be concerned about the10

variance on the indoor rec space.  They just wanted to11

have it on the roof.  There is simply no place to put12

it on the roof, on the ground, or anything in between13

on this small roofs.  It's just simply a function of14

the size of the building, size of the site and the15

existence of the historic building which requires16

certain setbacks.17

There was some discussion about not having18

rooftop rec space on this building would impact the19

sales of buildings next door, units next door.  Part20

of the submission that you got on the residential rec21

space variance cases in the Arts Overlay area that I22

highlighted for you early on, is the testimony of Mr.23

Mayhood.  Mr. Mayhood, who is an expert in condominium24

sales who says that people aren't looking for the25
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party room or the swimming pool.  They are looking for1

the enjoyment.  They want to be in the neighborhood.2

They don't want to say, "Oh, I want to be here because3

it's got a great rooftop."  They want to be here in4

this neighborhood because it's a great neighborhood.5

It's got so many amenities and so many public6

attractions.  It's not the roof top rec space.  It's7

not the party room that is attracting them.  I think8

that was an unsubstantiated comment by the witness9

with some inability to back that up.10

There has been talk about not meeting the11

test and the two witnesses in opposition say that the12

issue is topography to show uniqueness or exceptional13

situation.  Of course, as you know, you have heard14

many times and you are well aware that it's not simply15

the topography of the site that dictates whether a16

site is exceptional or not.  17

The existence of a building on a site can18

also be an exceptional situation or condition which19

the Clerics of St. Viator case says.  I know that you20

know that case well.  That is exactly what we have21

here.  If we didn't have the existing building on the22

site and we were able to build a building that23

occupied more of the building footprint all the way up24

to the roof, there would be more roof area available25



348

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

for public access and we could do this the same as1

everyone else is doing in the neighborhood.  It's2

simply a fact that we cannot just because of the3

specific situations of this particular site.  Unless4

you have any questions, that completes our cases.5

Thank you.6

CHAIRPERSON GRIFFIS:  Thank you very much.7

Any clarification from the Board?  Questions?8

MS. HUGHES:  Charles Reed is our ANC9

chairman. He e-mailed the letter to me and it says10

here that it was e-mailed to Mr. Bonstra and Collins11

and to the Board as well yesterday.  It was yesterday.12

I thought that you all would have it but I made a copy13

of it just in case.  I didn't realize that nobody had14

it even though it was e-mailed to Mr. Collins and Mr.15

Bonstra yesterday.16

CHAIRPERSON GRIFFIS:  Mr. Collins, you17

want to take a look at that real quick before we18

finalize all this?  Just hand it to Mr. Collins.  Have19

you seen that?20

MR. COLLINS:  It's dated May 1 which was21

yesterday.  As to the requested variance from22

recreational space requirement, the Board voted to23

recommend to this Board to approve the application.24

I have no objection to submitting it.  It is late with25
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no request for waiver.1

CHAIRPERSON GRIFFIS:  Right.  One2

clarification, of course.  The procedure in the Office3

of Zoning in order to accept evidence or exhibits, we4

don't accept e-mails.  We are working on changing5

that.  As long as the applicant doesn't have any6

opposition, let's just take it into the record.  We7

will verify what it is when we get it into the record.8

Do you need a copy of that back?  Okay.  9

MS. HUGHES:  I apologize.  I keep10

forgetting things.  I forgot to submit this into the11

record.  It's a picture of the rowhouse right next12

door that shows the damage to their building from last13

summer. 14

CHAIRPERSON GRIFFIS:  Okay.  I understand15

that.16

MS. HUGHES:  If you don't want to accept17

it, that's fine but I forgot.18

CHAIRPERSON GRIFFIS:  That's fine.  We19

appreciate you giving testimony but we won't accept20

that into the record because we can't have any21

jurisdiction to authorize or have punitive action22

taken on that.  I certainly hope that the developer23

and property owner would make an effort, a strong one24

and very quick, to remedy that situation.  25
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Okay.  Anything else then?  Very well.1

Thank you all very much.  Appreciate it.  We'll set2

this for a decision.  We are at a very late hour and3

I don't think we need any other information.  I4

believe the record is complete with the waiving of the5

ANC taken into the record.  6

I would like to set this for the first7

decision making.  Unless there is any major concern to8

the applicant, that would be the 6th of June, first in9

the morning.  Yes?  Okay.  We will set this for our10

regularly scheduled public meeting.  The record will11

then be closed this evening and we'll call this for12

deliberation on the 6th.  You are all welcome to be13

here.  14

Of course, we wouldn't take any additional15

testimony at that time but you will hear the Board16

deliberate on all that which is put into the record.17

With that then is there any other business for the18

Board this evening?  I doubt that there is.  It's19

7:42.  I thank you all.  I appreciate everyone staying20

late to get through our schedule.  With that let's21

adjourn.22

(Whereupon, at 7:43 p.m. the hearing was23

adjourned.)24

25


